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 1 P  R  O  C  E  E  D  I  N  G  S

 2 AUGUST 7, 2013 , COURT CALLED TO ORDER 9:30 A.M. :

 3 THE COURT:  Good morning.  Just housekeeping-wise .

 4 We think we've got this courtroom Monday.  The di strict court

 5 clerk is checking, so it may not be necessary -- I think I can

 6 be able to confirm that after lunch, probably.

 7 The other thing is that it looks like we could go

 8 another day and could do that Tuesday.  We will g ive -- I will

 9 give Garlock another day to do its rebuttal.  We' ll add one

10 more day on.  I don't know -- I won't decide anyt hing about

11 that now.  I'll leave that for you all to discuss  because I

12 know it --

13 MR. GUY:  I can't do that Tuesday.

14 THE COURT:  I know.  I know it impacts everybody.

15 So let me just ask what we'll do -- we'll give Ga rlock one

16 more day and Coltec to try to get you all's peopl e in as best

17 you can.  But that's the most we can -- that's th e most I will

18 do is one more day.

19 MR. SWETT:  Your Honor, I understand that Dr.

20 Heckman, Mr. Clodfelter's expert can only be here  Friday

21 afternoon and that's fine with us.

22 MR. CLODFELTER:  That's correct.

23 THE COURT:  Okay.  We'll try to work around -- I

24 I'll let you all talk about when you could do one  more day.

25 That extra day would have to be downstairs, I thi nk.  But --

Laura Andersen, RMR 704-350-7493
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 1 and you all's -- we can work around your schedule s probably

 2 better than you can work around ours, because I k now you've

 3 got a whole lot of people.  But I would ask that you try to do

 4 that in the next couple weeks, rather than delay things much

 5 more than that.  So, we'll go with that.  At lunc h time I'll

 6 kind of scratch out where I will be.  We've alrea dy eliminated

 7 one Asheville term of court, and so I need to go do that next

 8 week -- week after next for two days, or it will be two

 9 months, be all kinds of people riding around in c ars they

10 hadn't paid for.

11 It's going to be unusual to get back to the thing s

12 we normally do, doublewides and '72 Chevys and th at kind of

13 thing.  Okay.

14 MR. CASSADA:  You'll probably welcome to go back to

15 that world.  

16 Another housekeeping --

17 THE COURT:  I never knew I would be so happy to d eal

18 with a doublewide case again.

19 MR. CASSADA:  Another housekeeping matter I belie ve

20 that I had mentioned yesterday we would spend som e time this

21 morning offering exhibits and some other things.  

22 Mr. Swett and I conferred and believe it would be

23 most efficient to pick a time between now and the  end where we

24 both do those -- introduce exhibits.

25 THE COURT:  That's fine.  We can --
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 1 MR. CASSADA:  We don't interrupt the flow of the

 2 witnesses.

 3 THE COURT:  Anything you all are -- anything you all

 4 are agreed on, I'm going to admit.  If you've not  agreed on

 5 it, then I will rule on it.

 6 MR. CASSADA:  The reason we brought it up now,

 7 there's been a little bit of a blurring of the li ne of our

 8 case in chief and the rebuttal case.  And for now  we're not

 9 really focused on that distinction.  We'll just g et all the

10 evidence in, in the days we have assigned to us.

11 THE COURT:  All right.  Thank you.

12 Mr. Swett, I believe that --

13 MR. SWETT:  Yes, sir.

14 Your Honor, the Committee calls David McClain.

15 DAVID McCLAIN,

16 Being first duly sworn, was examined and testifie d as follows:

17 DIRECT EXAMINATION

18 BY MR. SWETT:  

19 Q. Good morning, sir.

20 A. Good morning.

21 Q. Would you please state your full name for the r ecord.

22 A. David Mendel McClain.

23 Q. Where do you live?

24 A. I live in California -- Piedmont, California.

25 Q. What is your work?
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 1 A. I'm an asbestos lawyer.

 2 Q. How long have you been that?

 3 A. Since 1981.

 4 Q. Where did you go to law school?

 5 A. University California, Hastings School of Law.

 6 Q. Have you been continuously engaged in asbestos personal

 7 injury tort litigation since 1981?

 8 A. I have.

 9 Q. Where do you work?

10 A. I work with a firm called Kazan, McClain, Lyons ,

11 Greenwood and Oberman.

12 Q. When did you join the firm?

13 A. 1983.

14 Q. What is your present role in that firm's practi ce?

15 A. I'm the senior partner.  I do much of the settl ements.  I

16 oversee the trials, strategy, tactics, just gener ally manage

17 the office.

18 Q. Are you still personally engaged in trial pract ice?

19 A. I am, but not as much as I used to be, but I st ill am.

20 Q. Can you please describe for the court, in gener al terms,

21 the Kazan firm's practice and the focus of its wo rk in

22 asbestos litigation?

23 A. When -- I've been attorney since 1972.  I joine d them in

24 1983.  At the time I joined the Kazan firm, it wa s Steven

25 Kazan law corporation, the only partner.  And the y were, like
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 1 almost all firms, primarily filing nonmalignant c ases.  We did

 2 have some malignant cases, and some mesotheliomas , predominant

 3 amount of work we did was for nonmalignant asbest os injury

 4 victims.  We changed that model in the latter par t of the

 5 '80s, to basically focus only on malignancies, an d then within

 6 a couple years after that, only mesotheliomas, an d have

 7 maintained that focus from then to today.

 8 Q. Was that an unusual model for an asbestos litig ation

 9 practice when you first adopted it?

10 A. Yeah.  I think we were the only ones in the cou ntry, that

11 I was aware of, that did that.  And we thought th at that was

12 the way to go, the way the litigation was going, and the best

13 way for all firms to go.  And we campaigned other s to try and

14 take that role in the litigation.

15 We were unsuccessful for awhile, but eventually a lmost

16 all firms have now gone to mesothelioma only.  Th ere are a

17 couple main firms that have not.  But almost all the firms,

18 except one in California I know of, and throughou t the United

19 States most of the other firms have gone to that model now.

20 Q. Let me back up just a bit, and you mentioned th at you've

21 been a lawyer since 1972.

22 Generally speaking, what kind of legal work were you

23 doing from that time, until you joined the -- got  into the

24 asbestos litigation?

25 A. Initially, I was a legal aid lawyer.  I did leg al aid for
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 1 a couple years, and then I started my own firm wi th two other

 2 partners, and we did everything.  We did bankrupt cy, drunk

 3 driving, divorces, civil litigation, and criminal  litigation.

 4 And then I started focusing on asbestos only in 1 981.

 5 Q. I see.  Is the Kazan firm still located in the Bay area?

 6 A. It is, in Oakland, California.

 7 Q. In your previous experience before joining that  firm, did

 8 you practice in Los Angeles?

 9 A. I did for a little over a year doing asbestos w ork.

10 Q. Mr. McClain, do you remember your first asbesto s trial

11 while at the Kazan firm?

12 A. I do.

13 Q. Could you tell the judge about that, please.

14 A. It was the case of Mr. Dickerson versus Souther n Pacific

15 Railroad, Mr. Dickerson had mesothelioma.  We wen t to trial.

16 Southern Pacific was not willing to settle.  They  had

17 previously tried 10 mesothelioma cases around the  country, and

18 it defensed every single one of them.  They thoug ht that

19 the -- they couldn't be beat.  The exposures were  in the

20 1940s.  There was no theory of strict liability a gainst the

21 railroad, you had to prove negligence.  And they thought that

22 it couldn't be proven.  I went to trial in that c ase, I won

23 that case.  And after I won that case, that kind of changed

24 the whole -- everything else and the railroad sta rted losing

25 almost every case -- most of the cases after that .
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 1 Q. You used a term that "they defensed" 10 cases i n a row.

 2 Explain for the record what that term means?

 3 A. That means they got a defense verdict, the plai ntiff took

 4 zero.

 5 Q. Now after you had your victory at trial against  Southern

 6 Pacific, did their posture change with respect to  settlement?

 7 A. Of course.

 8 Q. What posture did they adopt after that?

 9 A. They now realized they could get hit, and get h it hard.

10 And that these cases were valuable.  And that we could

11 demonstrate negligence on their behalf, and the j ury would

12 understand their negligence.

13 Q. Did there come a time, sir, when your work at t he Kazan

14 firm became more trial intensive, more focused on  trial?

15 A. Yes, it did.  Yes, it was.

16 Q. How did that come about?

17 A. We had tried some cases in the '80s.  And -- bu t in the

18 early 1990s, around 1991, late '91 I think it was , maybe early

19 '92 -- I think it was '91.  Bruce Tucker from Owe ns Corning

20 Fiberglass in Boston, one of their key counsels, flew out to

21 meet with me personally in San Francisco -- in Oa kland.  I had

22 been doing all the settlements from my office at the time.

23 And he said that they looked at their national av erages,

24 and they were paying us twice as much on a settle ment on the

25 same type of case, 63-year old, as they were payi ng the
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 1 average firm around the United States and that ha d to stop.

 2 That they would now only pay us half of what they  had been

 3 paying us on average for our cases.

 4 I tried to explain to Bruce that there was a reas on that

 5 was true.  We had a good jurisdiction.  Alameda C ounty was a

 6 good jurisdiction.  We had good cases, and we wor ked them up.

 7 He said it didn't matter.  They were going to pay  us

 8 half.  And otherwise, if we didn't accept half, t hey were

 9 going to bankrupt us, because they would not sett le one case.

10 They would try every case against us.  They would  bring their

11 best lawyers from all over the country to try the  cases.  And

12 if they lost, they would appeal every case, and w e wouldn't

13 get any money for years, and that would bankrupt our firm.

14 Q. How did you react to that?

15 A. I said, I'm sorry Bruce.  These are the values.   We

16 demonstrated why they're earned, and we're not go ing to cut

17 our values in half.

18 Q. What happened then?

19 A. An onslaught of trials.  Before this -- you hav e to

20 understand, Owens Corning Fiberglass settled ever y single case

21 in the nation.  They were the first to settle.  T hey were the

22 most reasonable defendant in the litigation.  The y came early.

23 Once you filed a case, they sat down and met with  you and they

24 settled the cases.  And many of the defendants th ought they

25 were paying too much because they settled early, and said the
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 1 easiest -- they're the easiest defendant in the l itigation.

 2 But actually in looking back when I'd get to tria l in those

 3 cases, I felt that they sometimes paid too little , but they

 4 were reasonable.

 5 Well, they still maintained settling with every o ther

 6 firm in the country, except they went to war with  us for about

 7 nine months.  All their focus was on us.  And so -- and then

 8 that continued -- so we tried a whole bunch of ca ses, and that

 9 continued for a few years.  

10 But after nine months they started trying cases a cross

11 the country -- across the country against a lot o f other firms

12 nationally -- they then went to war -- first they  went to war

13 against us, and then they went to war against the  whole

14 plaintiff's bar.

15 Q. In the phase of intensive litigation, was your firm in

16 more than one courtroom at a time litigating agai nst Owens

17 Corning?

18 A. We were.

19 Q. What was the impact of that change in approach by Owens

20 Corning on plaintiffs in the tort system?

21 A. Well, in retrospect, it was the best thing that  ever

22 happened to us.  We went to trial.  We won every single trial

23 except one.  We got huge verdicts.  They had to p ay us

24 multiples and multiples and multiples, orders of magnitude

25 sometimes, more than they would have had to pay u s in
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 1 settlement.  And they lost every single case exce pt the one.

 2 And that started happening across the country, to o.  They

 3 started losing other cases.  

 4 And so -- although it was intense and a lot of wo rk, all

 5 our focus was on OCF for a few years.  We then pr oved -- it

 6 helped us with all the other defendants, too.  We  proved the

 7 value of these cases in the tort system.  Because  we were

 8 getting big verdicts, and that increased the sett lements, not

 9 only to OCF when they stopped trying every case, but also

10 during that time to all the other defendants, too .

11 Q. We've heard some talk from previous witnesses a bout

12 something called an "Owens Corning Picture Book",  are you

13 familiar with that?

14 A. I am.

15 Q. Can you explain to the judge what that was abou t?

16 A. So, yeah, it's complicated.  Owens Corning went  in

17 stages.  First they settled everything, then they  tried

18 everything.

19 And then they weren't successful in the trials, s o they

20 decided that one of the reasons they weren't succ essful is

21 perhaps the plaintiffs couldn't remember some of the other

22 products they were exposed to.  And so they thoug ht maybe we

23 could refresh the plaintiff's recollection if we showed them

24 pictures of the products.  Most of these people w ere exposed

25 40 years ago, and remembering names is difficult of the --
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 1 especially if you weren't using them yourself.

 2 And so they created a notebook that they handed o ut to

 3 all plaintiffs firms, that had the photos of ever y product

 4 that they could possibly find in the entire -- th at was ever

 5 produced or manufactured, asbestos product.

 6 So they went to us and they said, please use thes e

 7 notebooks with your client, because we think they  can identify

 8 other products, and therefore you can sue those o ther

 9 companies that you're not suing now.

10 So we started using those.  And then that didn't help,

11 because sometimes a couple -- a few clients would  recognize

12 something or would refresh their recollection, bu t it wasn't

13 that much.

14 And so finally when they kept losing, they then c hanged

15 the nature and they went into a massive settlemen t program,

16 and they started settling every case again.

17 Q. What time period was that?

18 A. After the mid-'90s, maybe latter part of the mi d-'90s.

19 Q. Did the use of the picture book become common i n the tort

20 system?

21 A. For a while.

22 Q. Let's shift focus and talk a little bit about t he nature

23 of the cases in your jurisdictions where you prac tice.

24 What causes of action are available in California  to a

25 mesothelioma victim?
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 1 A. You have several that we normally see.  You hav e strict

 2 liability.  And under strict liability there are two prongs.

 3 You -- the first prong is what's called consumer expectations.

 4 And that is to prove liability against a defendan t, you have

 5 to prove that the product was not as safe as an o rdinary

 6 consumer would expect.

 7 So in trials we obviously have witnesses testify that

 8 when they were around asbestos products, whether they were

 9 using them or somebody else was using them, and t hey were

10 around the dust, that they didn't expect to get c ancer from

11 asbestos being in the workplace.

12 What we usually do with a jury is -- this courtro om's not

13 painted, but most courtrooms are painted where we  are.  We

14 said, as we sit here in this courtroom, if this p aint is

15 emitting odorless fumes that can cause cancer, no ne of us

16 believe that sitting here in this courtroom that we're going

17 to get cancer from this paint.  Therefore, the pa int is not as

18 safe as an ordinary consumer would expect.  Becau se nobody

19 expects to get paint -- get cancers from sitting in this

20 courtroom.  And that's the analogy about asbestos .  People who

21 were around asbestos, didn't expect to get cancer  from it.  So

22 that's the one cause of action, consumer expectat ions.

23 Another cause of action under strict liability is  failure

24 to warn.  And in failure to warn, we have to prov e that the

25 defendant failed to warn of dangers it knew or sh ould have
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 1 known.

 2 Now in California, a manufacturer or a seller of a

 3 product is held to the standard of an expert.  Th erefore,

 4 they're held to the standard that they had to kno w all medical

 5 and scientific literature when they produced a pr oduct.

 6 It is easy to show that in the 1930s, asbestos wa s known

 7 to be dangerous and a killer.  And so if they did n't warn and

 8 put a warning -- an adequate warning on the produ ct or box

 9 that said cancer, could kill, et cetera, then we believe, and

10 the juries have found that they -- they are liabl e because of

11 failure to warn.

12 There's also a negligence theory.  A negligence f ailure

13 to warn, where -- what they knew and didn't warn.   Most of

14 these companies actually knew about the dangers o f asbestos.

15 And there is -- then there's a fraud theory, and then

16 there's, of course, punitive damages.

17 Q. Now you've been describing the victim's persona l action

18 for tort, correct?

19 A. That's correct.

20 Q. Are there other causes of action available to t he

21 victim's family members?

22 A. When we get a client who is dying of mesothelio ma, we

23 file a personal injury case for the client himsel f or herself

24 who's dying, and a loss of consortium claim for t he wife.  The

25 wife is, in California and other jurisdictions, i s felt to be

Laura Andersen, RMR 704-350-7493



DIRECT - McCLAIN   3461

 1 harmed because of the injury to -- his or her spo use.

 2 Additionally, once the mesothelioma victim dies, we file

 3 a wrongful death claim on top of that, which is t he loss of

 4 love, care, support, from the time of death, all the way to

 5 the time of his normal life or her life expectanc y, for both

 6 the wife and all of the dependents, kids or paren ts or

 7 grandchildren, whoever is dependent.  And kids, e ven if

 8 they're not dependent are -- have a claim also in  a wrongful

 9 death suit.

10 Q. Is there a separate claim known as a survival a ction?

11 A. There is.

12 Q. What is that?

13 A. That's for the estate.  If you haven't settled with the

14 defendant in the personal injury case and the -- or you

15 discover that defendant's liability after that ca se is over,

16 you can file -- the estate can file a survivor ac tion that

17 attempts to collect some wage loss up to the time  of death,

18 and some medical expenses, and punitive damages.

19 Q. Shifting back to the personal injury tort claim  of the

20 victim.

21 A. I'm sorry, I didn't hear you.

22 Q. I'm shifting our focus back to the personal inj ury claim

23 of the victim, as opposed to these other causes o f action.

24 Is there a component -- an element of causation t hat is a

25 part of the plaintiff's case on the strict liabil ity or
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 1 failure to warn or other personal injury claims o f the victim?

 2 A. Yes, you have to prove liability, which is the cause of

 3 action, as I said, and you have to prove causatio n to a

 4 particular trial defendant you're pursuing your c ase against.

 5 Q. And what is the applicable standard under Calif ornia law

 6 for satisfying a causation element?

 7 A. To explain that, I have to explain the nature o f the

 8 disease.

 9 In mesothelioma it's well understood that -- by a ll

10 experts, that the more exposure you have, the gre ater your

11 risk to get the disease.  If you have one day's e xposure, you

12 still have a risk of getting the disease.  But if  you have 30

13 years, you have a greater risk of getting the dis ease.

14 But nobody knows exactly the mechanism of how the  disease

15 is caused.  We know that it starts in the pleura -- most of

16 them start in the pleura.  We know fibers get to the pleura.

17 But you don't know if somebody had -- if a fiber in

18 July 14, 1972 was a triggering -- a cause of that  mesothelioma

19 starting to develop, or if it was helpful with an other one in

20 September of '78.  So nobody knows that mechanism .

21 So the courts in California and other jurisdictio ns, have

22 created our -- the causation proof that we have t o give,

23 it's -- all the plaintiffs have to do in Californ ia, is prove

24 that the defendant's product, asbestos from the d efendant's

25 product increased one's risk of getting mesotheli oma.  No
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 1 cause.  You don't have to prove cause.  Just that  it increased

 2 one's risk.  That's a Rutherford  case, a California Supreme

 3 Court case.

 4 So that's pretty easy to do in trial because, obv iously,

 5 the more you're exposed, the more likely you are to get

 6 mesothelioma.  So any additional exposures, incre ases one's

 7 risk.

 8 And that's -- so -- once we proved exposure, that 's --

 9 that's the only test we have to prove then, that that just

10 increased the risk and doctors routinely testify,  of course,

11 that exposure increased one's risk to get the mes othelioma.

12 Q. And in arguing about that element, do the defen dants have

13 the scope to maintain that exposures for which th eir products

14 were responsible, were trivial or de minimis?

15 A. They can.  Of course almost every defendant doe s today,

16 try to put forth that theory.

17 Q. So it would be nontrivial increases in the risk  that

18 would satisfy the component of causation in the c ause of

19 action?

20 A. Yeah, and defendants would argue many times jur ies find

21 trivial risk increases the risk.  Because any -- any exposure

22 increases the risk.

23 Q. That issue's left to the jury?

24 MR. SANDERS:  Your Honor, we would like to object .

25 He seems to be offering expert testimony.  It see ms to be in
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 1 the nature of the testimony that's been offered b efore in this

 2 case as an expert.  Of course he's not been tende red as an

 3 expert.  He's not filed a report.  We would like to object.

 4 THE COURT:  Will sustain the objection to any exp ert

 5 testimony.

 6 BY MR. SWETT:  

 7 Q. In your particular practice in mesothelioma -- in trying

 8 to resolve mesothelioma cases, what defenses have  commonly

 9 been asserted by the defendants?

10 A. Right now for the past number of years, the sam e defenses

11 are put forth by almost every single defendant we  try a case

12 against.  This has been true on all but one case recently, and

13 that is:  

14 One, our product does not cause -- does not emit any

15 asbestos.  Two, our product is encapsulated; thre e, our

16 product is chrysotile only, and chrysotile doesn' t cause

17 mesothelioma; four, it's exposures to everybody e lse's

18 products that caused this disease, not ours.

19 Those are the -- always the same defenses that we  face

20 today.

21 Q. Is it common for defendants to challenge the pr oduct

22 identification evidence of the plaintiff, in your  experience?

23 A. That's the most fruitful -- that's where the ca ses are

24 really won and lost.  Those other defenses, they just don't

25 fly anymore.  The whole case comes down to, is th ere product
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 1 identification, is there exposure from that defen dant's

 2 product.

 3 Q. In your trial practice when confronted with a c hrysotile

 4 defense, how do you deal with that in front of th e jury?

 5 A. That's an easy defense now.  That's a defense I  have not

 6 seen be successful for years and years and years.   There was

 7 some success by defendants in trying the chrysoti le case back

 8 in the '80s.  I don't think we've lost one since the '80s on

 9 the chrysotile theory.  But it's not a theory tha t juries

10 accept.  And let me explain why.

11 Q. Let me first tell you the court has heard many days of

12 testimony on the science surrounding the chrysoti le and

13 low-dose themes, so I don't propose to take you i n any depth

14 into those, but I would like you to explain to th e court how

15 you -- how you contest, how you challenge that de fense in

16 front of the jury in the cases that you had.

17 A. It's very simple.

18 First of all, preliminarily, the court's heard th is, I'm

19 not going to go into it.  But we prove that:  

20 One, 95 percent of all the asbestos used in the U nited

21 States is chrysotile; two, there are many article s out there

22 that say most mesos are caused by chrysotile; thr ee, that we

23 show that all the animal experiments show that ch rysotile

24 caused mesothelioma; four, we show that animals t hat were in

25 chrysotile only exposure got meso themselves; fiv e, we show
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 1 that the autopsies of individuals who had mesothe lioma, were

 2 opened up and many of them had only chrysotile fi bers in the

 3 lung and the pleura; six, we show that the studie s have shown

 4 that in the pleura where the mesothelioma starts,  there are 30

 5 times more chrysotile fibers than amosite fibers,  and that

 6 most experts believe the fiber has to get to the pleura to

 7 cause the disease.

 8 Then we show also there are plenty of case studie s that

 9 show chrysotile only people getting mesothelioma.   There are

10 epidemiological studies showing chrysotile only e xposed

11 individuals getting mesothelioma.

12 But the key here and what we do and what the jury

13 believes is, we say to the jury, that every singl e -- and we

14 show this.  Every single blue-ribbon panel that's  ever been

15 commissioned.  And every governmental -- every go vernment

16 that's searched on this where they've gotten the best

17 scientists, and the best medical doctors, 30, 40,  sometimes 50

18 of them together have studied and read every sing le article in

19 the literature.  Some of these reports took nine months, some

20 of these reports took 18 months, have unanimously  concluded --

21 I think there are 16 of them, that chrysotile cau ses

22 mesothelioma and that there is no safe level.

23 MR. SANDERS:  Same objection to the expert

24 testimony.

25 THE COURT:  Sustained.
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 1 BY MR. SWETT:  

 2 Q. Does the question of tremolite come up?

 3 A. Yeah.

 4 Q. I'm speaking now in the prosecution of your cas es and the

 5 meeting of the defenses that are better productiv e to your

 6 client claims?

 7 A. And I'm trying to explain what we tell the jury  and what

 8 the jury believes, and that comes up.  But what t he jury

 9 actually believes --

10 Q. Explain what tremolite --

11 A. Tremolite in almost all asbestos is -- chrysoti le

12 asbestos is contaminated with tremolite, which is  an

13 amphibole.

14 But you wanted -- I don't know if you want me to finish

15 on what we tell the jury on the articles.  Becaus e that's the

16 key thing here, is, what the jury feels in these cases.  Is

17 the fact that they come out and we talk to them a fterwards,

18 the juries and they say --

19 THE COURT:  Sustain the objection to what juries

20 say.

21 THE WITNESS:  Okay.  I'm sorry.  Okay.

22 BY MR. SWETT:  

23 Q. Do you generally take a similar approach with r egard to

24 the low-dose defense?

25 A. Yes.
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 1 Q. Now, in California, how does the issue of the e xtent of

 2 the responsibility of a tort defendant found liab le by the

 3 jury get worked out?  What's the regime with resp ect to

 4 allocation of liability?

 5 A. In California, once we prove that there was exp osure to

 6 the defendant's product, and that increased their  risk, and

 7 the product failed to perform as safe as an ordin ary consumer

 8 would expect, there is joint and several liabilit y unless the

 9 defendant meets its burden of proof of proving al l elements of

10 a cause of action against another entity.  And if  so, then the

11 jury can apportion liability to that other entity .  If they

12 can't prove that, the jury has to apportion 100 p ercent to the

13 trial defendant.

14 Q. Does that apply to economic damages?

15 A. No, economic damages are joint and several.  Th ere's no

16 apportionment to economic damages.  So that a tri al defendant

17 has to pay for the economic damages.

18 Q. Now, does the defendant have a burden to meet, in your

19 experience, in arguing that a certain third perso n should be

20 put on the verdict sheet and made available to th e jury for

21 apportionment?

22 A. Yes.

23 Q. What burden is that?

24 A. They have to have -- they have basically the sa me burden

25 the plaintiff has against that defendant.  They h ave to prove
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 1 all elements of cause of action.

 2 That is, they have to prove negligence, if it's n ot a

 3 product manufacturer, or consumer expectations, e xposure,

 4 causation, everything, all the way down the line.

 5 Q. On top of that, does the defendant seeking appo rtionment,

 6 bear any other burden with respect to guiding the  jury as to a

 7 rational way of dividing liability?

 8 A. Yes, the additional burden -- and it was approv ed in the

 9 Sparks  case .  Sparks  versus Owens Illinois, appellate court

10 case in California -- is -- since they have the b urden of

11 proof, they also have the burden of proving to th e jury a

12 means to apportion liability.

13 And if they -- the jury can't apportion liability , then

14 even though the jury finds that many other produc ts -- that

15 all the elements of the cause of action, all the other

16 entities were proven, and those other entities in creased their

17 risk -- the plaintiff's risk of getting disease, if there's

18 no -- if they can't apportion -- figure out the p ercentages

19 for those defendants, then the trial defendant is  given

20 100 percent.  And that's happened on several of o ur cases.

21 Q. Is that the situation in Sparks ?

22 A. That was the situation in Sparks .  That was a case where

23 there were lots of other products that were evide nced that

24 caused this disease, but the jury could not figur e out whether

25 or not to give Owens Corning Fiberglass, 10 perce nt or
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 1 15 percent, or what the scope was, how to divide it up.

 2 And so the court said, that's the burden of proof  of the

 3 defendant, they haven't done that.  Owens Illinoi s, which is

 4 the trial defendant, even though it was a small p art, Owens

 5 Illinois was probably less than 10 percent of the  total

 6 exposure in that case, has to pay 100 percent of the damages.

 7 Q. Have you ever seen a defendant in many of your cases try

 8 to get a third person on the verdict form by pres enting the

 9 court with a bankruptcy ballot on behalf -- cast on behalf of

10 the plaintiff, against a bankrupt entity, one tha t they're

11 trying to get on the form?

12 A. I don't remember any.  It's possible.  That alo ne would

13 never get them on the ballot, though.

14 Q. Why not?  You said the ballot, you mean the ver dict

15 sheet?

16 A. I mean on the verdict form -- on the verdict sh eet.

17 Because that's not -- that wouldn't prove all ele ments of a

18 cause of action.  They have to prove all elements  of a cause

19 of action.

20 Q. Now, am I correct sir, that trust claims -- tru st claims

21 materials and the supporting materials, submitted  to the

22 trusts on behalf of claimants, have been discover able in

23 California at least since the mid-2000s?

24 A. Correct.

25 Q. That's according to appellate decisions of that  state?
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 1 A. Yes.

 2 Q. In your experience, has a trust claim, the clai m form

 3 itself, been a sufficient basis for a defendant t o

 4 successfully argue that a bankrupt entity should be placed on

 5 the verdict sheet?

 6 A. It is not.

 7 Q. Why not?

 8 A. That is not proof of all the elements of the ca use of

 9 action.  And they have to prove all elements of t he cause of

10 action.

11 Q. So in arguing for the addition of an entity to the

12 verdict form, they have some kind of prima facie burden to

13 meet?

14 A. Same as we would against them.

15 Q. And then when it comes to the ultimate findings  of the

16 jury, the defendant continues to bear burden in t hat regard?

17 A. It does, and it bears additional burden of tryi ng to

18 prove the percentages to each of those entities.

19 Q. I would like to ask you, there's been a lot of talk in

20 our case about asbestosis litigation in the 1990s , compared to

21 asbestos litigation in the 2000s.  Focusing on yo ur own

22 experience, can you explain to the court, compare  for the

23 court the types of cases you were getting in the '80s and

24 '90s, and the types of cases you were getting in the 2000s?

25 A. Yes.  In the '80s and early '90s, to the mid-'9 0s, we had
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 1 a lot of insulator cases, people who were insulat ors, who

 2 actually were using the products every day, all d ay long.  We

 3 had a lot of career shipyard workers.

 4 Now a career shipyard worker is somebody who work s --

 5 goes every day to work in the shipyard, and works  either

 6 repairing the ships or constructing the ships, an d is down in

 7 engine rooms or boiler rooms around the insulatio n being put

 8 on or ripped off or repaired and put back on.  An d they do

 9 that for 20 years, 30 years, whatever their caree r is.  Those

10 are the primary cases we had, by far the vast maj ority of

11 cases we had were career shipyard worker cases an d insulator

12 cases.

13 That has changed, and the reason -- and everybody  knew

14 that was going to change, because there is a pret ty general --

15 recognition by experts is that the heavier the ex posure, the

16 more intense the exposure --

17 MR. SANDERS:  Again, object to the expert testimo ny.

18 THE COURT:  Sustained to what expert says.

19 THE WITNESS:  Okay.  That has changed because tho se

20 people all died off.  Their exposures were so gre at they died

21 off.  And so we don't get career shipyard workers  anymore.

22 Very seldom do I get a career shipyard -- once in  a while.

23 MR. SANDERS:  This is expert testimony also.

24 MR. SWETT:  No, Your Honor.

25 THE COURT:  We'll let him testify about that.
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 1 THE WITNESS:  So very seldom do I get career

 2 shipyard workers anymore, once in a while.  I ver y seldom get

 3 insulators.  Now we get people whose exposures we re not near

 4 as intense, not near as much.  

 5 We get a lot now more Navy people.  Navy individu als

 6 are people who serve in the Navy and are on board  ship, most

 7 of the time, at sea.  There are very few repairs going on at

 8 sea.  The only repairs going on are to the valves  and pumps

 9 and gaskets, but they don't do insulation work at  sea, with

10 very rare exceptions.

11 And about every two years a ship may come into a

12 shipyard for a repair, three-week repair, two-wee k, a

13 month-repair.  And then every so often, I don't k now if it's

14 every five years, they come in for a two-month re pair.

15 So if somebody's serving in the Navy for four yea rs,

16 they might come into a shipyard once or twice dur ing that

17 period of time.  And some of the time they would take leave

18 and be -- and a lot of time they would be on the ship the

19 entire time it was in the shipyard.  

20 They would be exposed when they are in the shipya rd

21 to repairs going on.  And they would be exposed, if they

22 worked in the engine and boiler rooms to the pump  and valve

23 and gasket exposure at sea.  We have a lot of tho se cases now.

24 We have a lot of land-based exposures these days --

25 Q. Before we leave that, I would like to just clar ify that,
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 1 get you to clarify the difference in your experie nce between

 2 the shipyard, career shipyards from exposures and  the Navy

 3 exposures.

 4 A. Well, the career shipyard person is onboard shi p every

 5 single day, repairs are going on every single day  of his

 6 career.  He's in very, very heavy exposure to asb estos.

 7 The Navy, as I said, may come into port two, thre e times,

 8 one time, who knows how many times.  And if they were four

 9 years, if they were career Navy person, longer th an that, more

10 times than that.  And they would be for minor rep airs

11 sometimes, sometimes major repairs, so the exposu re would be a

12 lot less.

13 Q. You were about to talk about a different kind o f case,

14 what's that?

15 A. Now we have a lot more land-based exposures.  P lumbers,

16 steamfitters, we have auto mechanics, we have a l ot of people

17 in very unique exposures.

18 I tried a case -- we tried a case where somebody' s only

19 exposure was -- that we could prove -- was walkin g up and down

20 the stairs of the home that was coated with this mastic

21 material that had asbestos in it.

22 So we have unique -- we have more unique exposure s today.

23 But primarily land-based and Navy exposures are t he

24 predominant.  There are still some shipyard ones once in a

25 while.
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 1 Q. Now what impact has that had on your work when it comes

 2 to product identification?

 3 A. Much, much more difficult today.  Back when we had the

 4 insulators, the insulators all knew their product s.  They

 5 worked with them every day.  So they knew what pr oducts they

 6 were exposed to.  They could identify them.  That  made it much

 7 easier to prove whose products they were exposed to.

 8 Some of the career shipyard workers also knew, be cause

 9 they would be working in a shipyard for 20 years.   They would

10 go in the store room.  They would stop -- so some  of those

11 people also would be able to identify the boxes o f the

12 products they saw.

13 Today, we don't have that, because the Navy perso n is not

14 handling the asbestos or seeing it, so they don't  know what

15 asbestos is being used.

16 The land-based, other than, you know, if you work ed

17 directly with a product.  Like if you work -- if you're a

18 plumber and you worked directly with a gasket tha t has stamped

19 "Garlock" on it or something, you can remember th at.

20 But if somebody is using an asbestos product that  you're

21 exposed to, 15 feet away, you don't know what it is, because

22 there's no box there.  So today, it's much more d ifficult to

23 prove product ID.  You normally don't get it from  your client.

24 So we have a whole department in our firm that --  with

25 lots of people working on it, trying to find the product ID.
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 1 Because I get a client in -- excuse me -- and who  says, I was

 2 exposed, and, you know, we proved there was expos ure 40 years

 3 ago.  He doesn't know who he was exposed to, or 3 0 years ago.

 4 We have to go and we have to find where he was ex posed and to

 5 what products.  And we have to do that from scrat ch.

 6 Q. In your experience, do the defendants now face the same

 7 problem?

 8 A. They face exactly the same problem we do.

 9 Q. Working still with the comparison between the 1 990s and

10 the 2000s, explain to us please how, if all, Garl ock's

11 presence and role in the tort litigation has chan ged.

12 A. It's changed dramatically.

13 Q. How so?

14 A. In the 1980s, as I said, we had insulator -- an d 1990s

15 insulator and career shipyard workers.  There wer e a lot of

16 defendants in the litigation.  A lot of insulatio n defendants

17 in the litigation.  The primary exposures to thos e people were

18 from the insulation products.  They were from the  block and

19 the pipe covering.

20 All of those defendants who manufactured -- or al most all

21 of them, there were a few exceptions, Johns-Manvi lle went

22 bankrupt in 1982, were in the tort system and wer e paying

23 money.

24 And so, if you had a career shipyard worker or in sulator

25 you could get most of the value of the case again st the
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 1 insulation defendants and you didn't have to deal  with some of

 2 the other defendants, the contractors, the distri butors, the

 3 sellers and others.  So that slowly but surely ch anged.

 4 And as the cases changed, and as the defendants a lso went

 5 into bankruptcy, then you had to start focusing o n others who

 6 were responsible, and were always responsible, ev en in the

 7 '80s and '90s, but you hadn't focused on.  And so  as the times

 8 went on, others became bigger.

 9 Now Garlock especially became much bigger for sev eral

10 reasons.  One is, it's always easy to identify Ga rlock.  PID,

11 as I said, product identification is the key to a ll these

12 cases.  Garlock is one of the easiest defendants -- this has

13 been admitted by Garlock's attorneys -- to identi fy, because

14 there were a ubiquitous gasket company, and they had their

15 name stamped on every gasket.  So anybody who's w orked around

16 gaskets, remembered Garlock.  So you had ID for t hem.

17 No longer you had as much ID as I explained befor e on

18 other defendants.  So that's one thing as cases, it got

19 easier.

20 Secondly, as I said, the exposures changed.  Garl ock --

21 the exposure to a gasket became much more signifi cant for --

22 to a Navy personnel than a career shipyard worker .  Because a

23 Navy, you have a machinist, a pipefitter, a boile r tender,

24 many other things.  They were actually handling, personally

25 handling the gasket.  They were taking and scrapi ng it out
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 1 with a wire brush and creating dust.  And they wo uld testify

 2 about the dust that they were inhaling from that gasket.

 3 We couldn't prove, even though we knew Navy peopl e, that

 4 there was -- that there was asbestos being used, perhaps

 5 30 feet away from them, or 20 feet away from them , we couldn't

 6 prove whose asbestos there was.  So there's no ap portionment

 7 there.  There's no liability to those people.  Yo u can't prove

 8 that.  So Garlock's role became much greater in t he percentage

 9 of liability.

10 Secondly, the latency in the cases is key.  In 19 72, the

11 insulation defendants stopped making asbestos ins ulation in

12 pipe covering and block.  It was outlawed by OSHA .  So Garlock

13 continued to make gaskets all the way in 2000 -- asbestos

14 gaskets until 2000, 2001.

15 So after 1972 it was really difficult to pin, man y times,

16 liability on insulation manufacturers.  Because n obody was

17 putting on new asbestos.  And even though they ma y be -- for a

18 few years they may be in ships where asbestos or places where

19 asbestos was being ripped out, it's impossible to  prove what

20 asbestos is being ripped out, almost impossible.  Once in a

21 while you can, but very seldom can you, because y ou have no

22 idea.  There's no product name.  So all those exp osures went

23 away.

24 Q. Let me ask you a question.  You said after 1972 .  Are you

25 speaking of the onset of disease after 1972, or a re you
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 1 speaking of exposures after 1972?

 2 A. Exposures after 1972.

 3 There were several other reasons besides that.  O ne was,

 4 it was much easier to prove causation against Gar lock once

 5 Rutherford  came out, which said -- Rutherford  is the case that

 6 says, every defendant is liable if they increase the risk.

 7 Only increase the risk, that's a much easier stan dard to

 8 prove, rather than trying to prove some type of c ausation.

 9 And there's been certain case law that's been cha nged

10 that has made Garlock a much bigger defendant in California

11 than they were in the law.

12 Q. What changes in the law are you referring to?

13 A. The first one is Taylor, in the Taylor case, th e ruling

14 was that you could no longer get an equipment man ufacturer,

15 stick them liable for any product in their equipm ent that they

16 didn't provide.

17 So you have pumps, you have compressors, you have

18 refrigeration, you have all sorts of these machin es that have

19 gaskets inside of them.  They were sued on behalf  -- these

20 gaskets had to be replaced on a regular basis, so  people go

21 in, scrape the gasket out, have to replace it.

22 They used to pay and we used to prove they were G arlock

23 gaskets in those -- in those -- 

24 MR. SANDERS:  Your Honor, we object him giving

25 opinions about legal trends.  It sounds again lik e expert
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 1 testimony.

 2 MR. SWETT:  Your Honor --

 3 THE COURT:  I'll let him go ahead.

 4 BY MR. SWETT:  

 5 Q. Please proceed.

 6 A. This is what happened in our practice.

 7 So we used to sue those equipment and pump manufa cturers,

 8 and they would pay on the basis of having Garlock  gaskets in

 9 them.

10 MR. SANDERS:  Your Honor, it's expert testimony.  We

11 didn't get a report.  He is a surprise witness.  I mean, he's

12 being tendered -- it seems like he's been tendere d -- he was a

13 surprise fact witness, and now he's a surprise ex pert witness.

14 THE COURT:  We'll let him proceed on this line.

15 THE WITNESS:  We would settle with all the pump a nd

16 valve and compressor manufacturers on the basis t hat Garlock

17 gaskets were inside these equipment, and they wou ld have to be

18 replaced on a consistent basis.  And they would p ay.  I would

19 sometimes get well over a million dollars -- well  over a

20 million dollars in a case from pump and compresso r and other

21 equipment manufacturers on the basis of that.

22 Once in a while some of these equipment were

23 insulated.  But a lot of times, none of this equi pment was

24 insulated.  So they would only be paid on the bas is of the

25 Garlock -- the Garlock gasket inside them.  Then I would also
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 1 sue Garlock.

 2 Well, once O'Neil  came out.

 3 BY MR. SWETT:  

 4 Q. You were speaking of Taylor first.

 5 A. Taylor -- once Taylor came out, I no longer cou ld get --

 6 if -- let's say in a case I got between Garlock a nd the pump

 7 and compressor and equipment operators a million five, I would

 8 take 250,000 or 350,000 from Garlock, the rest wo uld be made

 9 up by the pump and the equipment manufacturers.

10 No longer were they going to pay that share.  Tha t share

11 then now has to go to Garlock, because Garlock wa s the gasket

12 that we had identified.

13 So -- and they couldn't put and point the finger and

14 apportion the liability to those equipment manufa cturers

15 anymore, because they were, by law, immune, excep t for the

16 very first gasket.  And we could get them -- if w e could prove

17 it was the very first repair, but that was almost  impossible

18 to prove.  Because the very first gasket that cam e with

19 equipment that they put on.  Other than that, the  replacement

20 gaskets you were prohibited from attaching liabil ity to them

21 for.

22 So that dramatically upped Garlock's liability.

23 Q. What's the relationship to that of the O'Neil c ase?

24 A. The O'Neil was just a further case.  Taylor was  2009,

25 February, 2009.  O'Neil just affirmed that theory , but it was
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 1 in fact in California since 2009.

 2 Another law change was really big and that's the Campbell

 3 case.

 4 Q. What's that?

 5 A. Campbell was -- is a case that said in househol d

 6 exposures, those are exposures to where it's the wife or

 7 children who get the disease, because the asbesto s dust is

 8 brought home by the worker, and it's contaminatin g the car, or

 9 you do the laundry, or it's in the house, or the kid sits on

10 the father's lap.  Those are really a lot more pr edominant

11 cases today.  We're getting a lot more of those c ases.  We

12 used to sue the premises owner of where the fathe r worked or

13 the husband worked, the contractors, the manufact urers, the

14 employer, were all liable defendants.

15 Campbell has now said, you can only sue the manuf acturers

16 of the products, the sellers of the products, and  the

17 employer.  You can't sue the premises, the subcon tractors and

18 all.

19 So all of a sudden now you have many fewer defend ants

20 divide up the same liability.  And the defendants  were left

21 can't apportion liability to any of those.  So ea ch of those

22 defendants, especially the product manufacturer's  share of

23 responsibility has gone up dramatically, hugely.

24 And Garlock, being a very commonly identified def endant,

25 share of those cases has gone up hugely.
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 1 Q. Now, when you were resolving cases against Garl ock in the

 2 1990s, were you looking to Garlock to pay what yo u consider to

 3 be its full fair share of the liability?

 4 A. There were many defendants like that that we di d not do

 5 that to, no.

 6 Q. Why not?

 7 A. Garlock was one of a whole bunch of defendants that

 8 didn't pay their fair share.

 9 Q. Why not?

10 A. We had started suing the major insulation defen dants and

11 worked those cases up.  We had those cases in the  book.  Those

12 were easy cases for us.  We knew all the liabilit y, for the

13 most part.  And if we had exposures where there w as dominant

14 insulation products, we knew we could get the mon ey from those

15 defendants.  And so we took the defendant -- we t ook that

16 money.

17 There were a lot of defendants who early years sk ated --

18 played -- there were the contractors, the local c ontractors

19 and distributors and sellers, there were the boil er companies.

20 There were the equipment companies, there were th e gasket

21 companies.  There were a lots of defendants that didn't pay,

22 perhaps what they should have paid back, because we had enough

23 other defendants paying enough money to get the v alue of the

24 case.

25 Q. Was that true in the 2000s?  At any point in th e 2000s
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 1 was that true?

 2 A. It changed dramatically, obviously, with the ch ange of

 3 the cases.  The cases -- the nature of the case c hanged.  In

 4 the early years, you never got any money from the  brake

 5 defendants, even though we know there was brake w ork.  Now

 6 brake defendants are huge.  Gasket defendants are  huge.

 7 Boiler companies were huge until they went bankru pt, and

 8 before you'd take $1,000 from boiler companies.  In the end

 9 they were paying 800-, 900,000 a case.  The contr actors, local

10 contractors where you didn't sue them or took ver y little

11 money then, were paying sometimes millions, becau se of the

12 identification, because of the change in cases, b ecause it

13 changed the defendants.

14 Q. Now over the course of the '90s and the 2000s i n your

15 interactions with Garlock in the resolution of ca ses, was

16 there a general trend with regard to increase or decrease in

17 the values in which you were able to settle your cases?

18 A. Yes.

19 Q. What was that trend as far as Garlock's involve ment is

20 concerned?

21 A. A consistent increase.

22 Q. When you were negotiating those resolutions in the midst

23 of that trend, what factors did you point to in n egotiations

24 to justify increased demands?

25 A. Discussions I had with Garlock's counsel.
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 1 Q. Well, we can break it down and just go step by step.

 2 A. Regarding why.  First thing was that their defe nses were

 3 no longer viable.  The chrysotile defense was sho t down.

 4 Initially they had this defense of encapsulation,  and

 5 that there was no asbestos being emitted of work from gaskets

 6 and they had their experts.  And that was a scary  defense

 7 until we got into it, until we had studies, until  we took a

 8 lot of depositions of people who remembered dust coming from

 9 their product.

10 Rutherford  changed that also, the fact that we only had

11 to prove increased risk.  There was in fact the c hanging type

12 of cases we talked about, that they were a much b igger player

13 with the current cases than they were with the ol der cases.

14 There was the fact, the change of law that we've talked

15 about.  They became much bigger player because of  who we could

16 sue and who we couldn't sue.

17 There was a change in the fact that you couldn't identify

18 insulation exposures anymore or the products of t hose

19 insulations, because they were ripped out, and al l that stuff.

20 So they couldn't blame other insulators, and a lo t of people

21 weren't exposed as much to insulation anymore.

22 There was -- the fact that -- I guess I'm sure th ere were

23 other factors that we discussed.

24 Q. How about general developments in your jurisdic tion with

25 regard to the behavior of juries?
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 1 A. When I first started trying cases in the '80s, jurors had

 2 reaction of why are we going to hold somebody res ponsible for

 3 something 40 years ago.  And they didn't like str ict

 4 liability --

 5 THE COURT:  I'll sustain objection to what juries

 6 do, seems to me that's total hearsay.

 7 MR. SWETT:  Your Honor, I meant to focus him on w hat

 8 arguments he would make in negotiations to justif y higher

 9 demands.

10 THE COURT:  As long as he sticks to that, that is

11 all right.

12 THE WITNESS:  These are exactly what I would disc uss

13 with David Glaspy, who was Garlock's counsel that  I dealt with

14 mostly.

15 The fact that, initially, almost all defendants w on

16 their cases, even Johns-Manville, Owens Corning, the railroad,

17 everybody won their initial cases, majority of th e defendants.

18 And it took plaintiffs awhile before we could und erstand how

19 to present a case to the jury to show that this p oison caused

20 this disease.

21 And the same was true with Garlock and that the

22 jurors' attitudes -- and I told Mr. Glaspy this - - changed and

23 he acknowledged that now jurors were much more --

24 THE COURT:  Sustain the objection to what jurors do.

25 THE WITNESS:  Okay.
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 1 THE COURT:  You want to testify about that, you c an

 2 go out in the hallway --

 3 THE WITNESS:  Okay.

 4 THE COURT:  In here we're going to keep it to wha t

 5 you did and said.

 6 THE WITNESS:  Okay.  I'm saying, these are the

 7 things I said, excuse me, Your Honor, to David Gl aspy himself.  

 8 And I would say that -- and he would acknowledge,

 9 that it was much easier to win an asbestos case t oday, than it

10 was in the '80s and even early '90s and '90s, bec ause the

11 jurors were much more receptive to these cases.  

12 And the values have gone up dramatically.  The

13 values of the settlements and the verdicts rose d ramatically

14 from the '90s to the 2000s, and that made each ca se more

15 valuable.

16 BY MR. SWETT:  

17 Q. Let me shift gears and direct your attention to  the

18 process of suit, as it involves your prosecution of

19 mesothelioma claims against Garlock and similar d efendants.

20 Mr. McClain, when you -- in the '90s, the 2000s,

21 throughout your asbestos practice, when you file -- when you

22 file a complaint, do you get to have complete kno wledge with

23 respect to the exposures actually sustained by yo ur client in

24 regard to asbestos products?

25 A. No.
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 1 Q. How then do you determine what companies to pla ce on the

 2 complaint as defendants?

 3 A. You take an extensive interview of the client.  Many

 4 times a client has no idea that he was even expos ed to

 5 asbestos.

 6 I had one client that doctors diagnosed with

 7 mesothelioma.  The first 11 times the doctors ask ed him, was

 8 he ever exposed to asbestos, he said no.  So we h ave to,

 9 sometimes they know -- we find out where they wor ked.  We find

10 out what type of job they did.

11 Most of them -- most of my clients don't remember  many

12 products names, don't know whether it was asbesto s or not.

13 Then we have to start the investigation.

14 If it's a job site that we've investigated -- if somebody

15 comes into my office and says, oh, I worked at Ma re Island

16 Naval Shipyard, I've had a lot of cases.  I know right away

17 who the viable defendants are in those cases.  If  somebody

18 comes in and says I've worked down the street her e, we've

19 never seen that.  We have to go look and find wha t products

20 were there, and sometimes it's 40, 50 years ago.  As I said,

21 it's a tremendous amount of work.

22 So what we do when we file a case is, if we gener ally

23 say, well, he was a plumber.  Okay.  Because my c lient's

24 dying -- and they die very fast.  In California, if there's

25 somebody's dying, you get a trial date within fou r months.  By
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 1 law, they have to give you trial date within four  months.

 2 And -- so you have to name everybody possible rig ht at

 3 the beginning, because you can't go back in and b ring somebody

 4 in, you lose your trial date.  And you can't, bec ause your

 5 client will die.

 6 So what we do is, we look at the nature of the to tal --

 7 the exposure we think he may have had, and we nam e everybody

 8 possible that we think that might be responsible.   And then we

 9 start the investigation and work to see who actua lly was the

10 manufacturers' of the products -- that manufactur ed the

11 products where that person worked.

12 Q. Is that common and accepted practice in asbesto s

13 litigation in your experience?

14 A. Yes, it is.  And sometimes we miss -- sometimes  we'll

15 find somebody later on in the case, even after th e case is

16 over, but we can't bring them in.  We have to wai t for the

17 wrongful death.

18 And obviously in every single case we will find t hat some

19 of the people we named had nothing to do with the  case and we

20 would dismiss them.

21 Q. What sort of discovery did Garlock serve on you  in the

22 defense of your cases?

23 A. In California, in Alameda County, there's a joi nt defense

24 set of interrogatories that ask plaintiffs to -- very

25 complete -- to fill out all the different facts r elevant to
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 1 the case.  We have to verify every single exposur e the

 2 plaintiff had.  We have to put all that informati on in.  We

 3 have to put in all the medical history of the pla intiff.  We

 4 have to put all the background in.  We have to pr ove all the

 5 damages, everything else.  That's served on behal f of all

 6 defendants, Garlock and everybody else.  We have to fill that

 7 out.

 8 After that, individual defendants can propound ad ditional

 9 discovery.  The deposition of my client is taken.   Today the

10 deposition of my clients lasts weeks on average.  And they

11 depose -- and that's -- we usually are one day an d the

12 defendants go --

13 Q. What do you mean, we usually are one day?

14 A. We usually do direct, because we don't know whe ther our

15 client will be able to testify at trial, because he could be

16 too sick or dead.  So we videotape it and do a di rect

17 examination.  And then the defendants cross exami ne.  Ours

18 usually take a day or less, and the defendants us ually take

19 several weeks.  They go into every single detail of my

20 client's history and background and exposure.  Th at's done on

21 behalf of all the defendants.

22 Other defendants then can propound individual

23 interrogatories, and they do.  And then the defen dants can

24 notice depositions of my experts and all the PI - - the

25 witnesses, economic witnesses, the product identi fication
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 1 witnesses, and Garlock is part of the deposition.   Garlock is

 2 part of the joint defense interrogatories.  And u sually

 3 Garlock did not actively engage in a lot of other  individual

 4 discovery in my experience.

 5 Q. There's been testimony from one or more Garlock  witnesses

 6 that Garlock's track record at trials, win/loss r ate in the

 7 1990s is a fair indication of the real extent -- or in their

 8 view -- the very low amount of their liability, i f any, for

 9 mesothelioma cases.

10 As you think back to your own experience in the 1 990s, do

11 you think that's a reasonable interpretation?

12 A. No.

13 Q. Why not?

14 A. Several reasons.  As I said --

15 MR. SANDERS:  Object to the expert opinion.

16 THE COURT:  He can testify about his own experien ce.

17 MR. SANDERS:  Right.  He can talk about his verdi ct

18 history with Garlock.  But he seems to be offerin g an opinion

19 about what that means.

20 THE COURT:  I'll sustain the objection to his

21 opinions.

22 MR. SWETT:  Your Honor, this is intended to be

23 directly responsive to Mr. Magee's testimony and Mr. Magee is

24 not an expert.  This man was deeply involved in c ases against

25 Garlock.
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 1 THE COURT:  He can testify about the facts of tho se

 2 involvements with Garlock.

 3 MR. SWETT:  Okay.  We'll take it right down to th at

 4 level.

 5 Q. According to Garlock's summary of its verdicts,  your own

 6 record, or that of your firm at trial against Gar lock in the

 7 1990s was something like six and 0.  They won six , you won

 8 none.

 9 Give the judge your perspective on that record an d what

10 it means and what it doesn't mean.

11 A. That's true, but you have to understand what wa s going on

12 in those cases.  Those were mostly -- with a coup le exceptions

13 I'll talk about -- but all the beginning ones wer e the OCF war

14 cases.

15 We were after OCF.  We wanted to -- OCF was tryin g cases

16 against them.  All the first verdicts were OCF ca ses.  OCF was

17 the only defendant left, except for Garlock.  We purposely

18 left Garlock in those cases, for two reasons -- f or actually

19 more than two reasons, but two main reasons.

20 One is, we liked the way Garlock defended the cas es.

21 Garlock would bring experts in that would say the  same thing

22 our experts would; that OCF and the insulation wa s dangerous,

23 was lots of dust, and was the cause of this mesot helioma.

24 So we had our focus on OCF and we had Garlock's f ocus on

25 OCF, and that really helped us in winning those c ases.

Laura Andersen, RMR 704-350-7493



DIRECT - McCLAIN   3493

 1 Second thing is, OCF would remove the cases to fe deral

 2 court if they were the only -- if they were the o nly defendant

 3 left.  And they were going to be the only defenda nt left other

 4 than Garlock.

 5 We knew Garlock had a position that they didn't w ant to

 6 go to federal court.  They liked being in state c ourt.  So

 7 they would refuse removal.  

 8 To remove a case to federal court, you had to hav e

 9 consent of all defendants left in the case.  Garl ock -- OCF

10 kept trying to get Garlock consent to remove.  Ga rlock

11 wouldn't consent to remove.

12 So by keeping Garlock in, we could stay in state court.

13 State court was a thousand times better jurisdict ion than

14 federal court.  Because federal court, at one poi nt you went

15 to MDL and never got a trial date and your client  would die.

16 And so -- and these were cases that were career s hipyard

17 workers, or heavily exposed to insulation cases.  And so we

18 weren't focused -- they weren't people who worked  with

19 gaskets.  So we weren't focused on the gasket exp osure.

20 Although there was some gasket exposure, because just being in

21 the engine room, there will be some gasket work g oing on, even

22 though they didn't do it themselves.

23 Q. Let me ask you this.  Did you have product iden tification

24 against Garlock in each of the cases you had agai nst them in

25 the 1990s?

Laura Andersen, RMR 704-350-7493



DIRECT - McCLAIN   3494

 1 A. You had Garlock identification in almost every case in

 2 that type of setting, yes.  We had that, and we h ad a prima

 3 facia case.  But we weren't interested in Garlock , we were

 4 interested in OCF.

 5 And the fact is, my experience, as I said earlier , is

 6 that every defendant, no matter who they are, win s most of the

 7 initial cases they try, and then it changes.

 8 And the Garlock -- but those cases were not fair tests of

 9 our liability.  Every case that we had a decent G arlock claim

10 on, Garlock would settle those cases.  They didn' t want me to

11 go to trial against them.

12 Q. How many cases against Garlock have you -- can you

13 estimate for the judge, how many Garlock cases ha ve you

14 settled over the years?

15 A. Hundreds, hundreds.

16 Q. I want to bring you back to --

17 A. I didn't finish.  I said all OCF -- there was a  case I

18 tried, the Plooy case, which was not an OCF case.   But that

19 was a Johns-Manville plant worker's case that I k ept Garlock

20 in for the same reasons.  There was ID, but my cl ient was a

21 Johns-Manville plant worker.  He spent all day ev ery day

22 dumping bags of crocidolite and amosite bags, and  there was a

23 couple of Garlock repairs he didn't do that, but somebody else

24 did.  I kept them in that case, because they also  would not

25 consent to removal.  
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 1 And that was another case, although that case at the very

 2 end they did -- we settled right before closing a rgument

 3 because they couldn't remove at that point, and t hat actually

 4 settled that case.

 5 Q. What sorts of working relationship did you have  with Mr.

 6 Glaspy?

 7 A. Very good.  A very good working relationship.

 8 Q. How did you all go about resolving cases?

 9 A. I went about resolving cases with Mr. Glaspy as  I did

10 with every other defendant attorney.  

11 The first thing you do, when you sit down and dis cuss

12 settlement, you talk about every individual case.   I would

13 send them the facts or analysis first of what we thought the

14 case was about, the exposures, where there was hi gh value or

15 not.

16 And then you talk about what is this -- what's th e value

17 of this case in the tort system.  Then you talk a bout what

18 share Garlock has in this case, compared to the s hare of any

19 other defendant in the case.  Who -- you know, ar e you -- are

20 you a big player; are you a small player; where d o you fit.  

21 Who -- and when Mr. Glaspy will say, well, these other

22 people should pay the vast majority of the case - - of the

23 value of the case.  I should only pay "X".  I wou ld say, well,

24 you can't prove any liability on them.  You can't  prove

25 liability on them.  So we would discuss Garlock's  share.

Laura Andersen, RMR 704-350-7493



DIRECT - McCLAIN   3496

 1 And then when you get to the -- then you talk rea sonable

 2 settlement range, because you're not going to set tle for

 3 verdict value, you have to discount.  And then yo u talk about

 4 each individual case that way and you come to a n umber.

 5 Q. There was evidence presented yesterday of some

 6 assessments by Garrison people of groups of cases  that were

 7 proposed to be settled with you, and they express ed views in

 8 this -- in these documents as to the magnitude of  the

 9 potential verdicts.  And this was in the context of advising

10 with respect to particular settlements in which t he total

11 dollars that were recommended and ultimately appr oved and I

12 gather accepted, were much, much less than the to tal -- than

13 the total amount of potential verdict as assessed  or evaluated

14 by -- at least the risk -- the total amount of ve rdict as

15 assessed by Garrison people.  

16 Can you explain to the judge why a lawyer in your

17 position acting for claimants against Garlock, wo uld accept

18 significant discounts from the potential verdict value of the

19 case?

20 A. There are many reasons for that.  There's no qu estion,

21 trying every case against Garlock, we would have received

22 orders of magnitude more than we took from them i n

23 settlements.  No question.  That would be true fo r almost all

24 defendants.

25 But you have an individual client who you're
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 1 representing.  And there's no question that you c an lose --

 2 you're going to lose some of the cases.  You're n ot going to

 3 win every single case.

 4 And so one client you're going -- is going to hit  the

 5 lottery, and many will hit the lottery and some m ay get zero,

 6 not that many, but some get zero.

 7 Also you look at the -- if I have a case and I th ink it's

 8 worth $15 million in settlement value and I can g et that from

 9 all defendants, some of my clients, we talk about  that, they

10 say, if everything is fair, if everybody is takin g their fair

11 share, we get to that money, that's enough.  I do n't need to

12 go to trial.

13 So -- and, you know, you never go for what you're  going

14 to ring the bell for.  If you get greedy, you los e.  And so if

15 it's within the realm at that time, considering a ll the other

16 defendants who are paying, how many other defenda nts there

17 are, you settle.  And so sometimes you settle, ye s, for a lot

18 less than the case you could get at trial, but it 's a

19 reasonable settlement.

20 Q. Is there any sort of rhythm or pace at which yo u settle

21 cases against Garlock?

22 A. Garlock, except for the cases we needed them in  trial,

23 would basically agree with us to settle in groups .  So we

24 would wait.  We would wait and accumulate enough cases.  They

25 wouldn't participate in trials, and we would wait  and
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 1 accumulate a group of cases, and we would sit dow n and discuss

 2 a group of cases, sometimes once a year, sometime s once every

 3 two years, and we would settle groups at a time.

 4 And a lot of times we would settle cases that we had

 5 already tried, had already been resolved, totally  resolved,

 6 because there would be two or three years later t han when a

 7 case was filed.

 8 Q. Now, the courtroom is open today, we haven't cl osed it

 9 for confidentiality reasons, so I will avoid disc ussion of

10 specific numbers or values.  But I want to get ba ck to the

11 trend in your resolutions with Garlock over the c ourse of the

12 2000s, keying off of the 1990s.

13 Can you give the court, as specific explanation a s you

14 can without getting into the numbers, of what tha t trend was?

15 A. A dramatic increase.  Initially Garlock was -- these

16 numbers are probably -- since they're in bankrupt cy, not

17 disclosable.  But Garlock was paying very little monies,

18 initially in the insulation cases.  They wound up  paying 80

19 times -- no, not 80 times -- 800 times or more th e numbers

20 they were paying.  On average the numbers went up  -- you know,

21 300 times -- would have gone up -- we were negoti ating a group

22 in 2009, that I know what the numbers would have been to

23 settle that group.  They would have had to settle  because we

24 had incredible Garlock cases we could have killed  them on

25 each.  And that would have been over -- that woul d have been
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 1 about 700 times or more than that 700 -- maybe 1, 000 times

 2 what they were initially settling for in the '80s , on average.

 3 Q. Now, did trust payments to your clients have an  impact on

 4 your demands upon Garlock in the resolution of ca ses?

 5 A. I can't say trust payments did not.  The fact t hat a lot

 6 of companies were no longer in the tort system an d could not

 7 be identified had a dramatic effect.

 8 Q. Why was that --

 9 A. Because they were no longer there, no longer pa ying any

10 monies, they couldn't be identified or apportione d to,

11 Garlock's role was much bigger.  

12 But the trust payments themselves are insignifica nt

13 compared to our settlements payments in the tort system, with

14 the one exception when you have a big Western Mac Arthur case,

15 that could be a little bit, still not significant  compared to

16 the total value.  It's an insignificant amount of  percentage.

17 Q. Your firm submits trust claims?

18 A. We do.

19 Q. Explain to the court the process by which you p repare

20 trust claims?

21 A. Because most of our cases are dying cases, and we are

22 racing the grim reaper to get our case tried befo re our client

23 dies.  In California, if you don't get a case tri ed while

24 someone is alive, they lose their pain and suffer ing damages.

25 So that the decrease in value is significant.  So  you have to
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 1 try to get that case tried before he dies or she dies.

 2 We focus all of our efforts in working the case u p

 3 against the tort defendants.  We answer interroga tories where

 4 we have to disclose every single exposure, no mat ter what.

 5 But all our efforts are trying to identify it -- it's very

 6 difficult today -- to identity whose products it were that our

 7 clients were exposed to.  That's what we are focu sed on when

 8 we are trying our case.

 9 Once that case is resolved or tried, then we take  that

10 information that we have found, and we see which trusts we

11 think we can claim against.  And we submit the an swers to

12 interrogatories that were mandated there, that sh ow every

13 exposure to the trust.  And we usually find that there are not

14 that very much trusts we can submit claims to.

15 Q. When you say that the interrogatory answers hav e to list

16 every single exposure, will you explain that furt her, please?

17 A. Yeah.  We have to verify that we have put forth  every

18 known exposure to asbestos that our client had.  And our

19 client has to verify that and we have to.  So tha t's mandated

20 by Alameda County orders.

21 Q. In your experience, sir, are your clients forth coming in

22 discovery?

23 A. Yes.  The only thing -- what we tell every sing le one of

24 our clients.  Our clients are innocent people who  are poisoned

25 and dying because of the conduct of defendants wh o knew about
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 1 that dangers since the 1930s.

 2 With the facts and law are on our side, the only thing we

 3 tell our clients is, the only way you're going to  lose your

 4 case is if you're not honest.  That's the only wa y you will

 5 lose your case, otherwise you will win.  I have n ot found

 6 clients to be dishonest in the slightest or hold back anything

 7 that they know of.  That just does not happen.

 8 I think our clients today know a lot less than ou r

 9 clients did in the '80s and early '90s because of  the nature

10 of their exposure and what products they were usi ng.  But none

11 of them are saying anything that is not fully tru thful.

12 Q. Mr. McClain, in your present experience, are th e

13 California courts still fully open and available to asbestos

14 victims?

15 A. Yes, in fact the presiding judge, asbestos judg e in

16 Alameda County just the other day said they have more filings

17 now in Alameda County than they ever have, since she's been

18 doing it.  I just heard that they have four trial s out in San

19 Francisco -- asbestos trials out in San Francisco  at the same

20 time.

21 Q. How about your own case load.  Is your own case  load

22 going down or up or stable?

23 A. Going dramatically up.  We're filing more cases  now than

24 we have in years.  It's going -- California, you have to

25 understand, is the best jurisdiction to try cases  in the
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 1 United States, and everybody knows it.  We're get ting

 2 referrals from all over the country.  If there's exposure in

 3 California, that case will go to California, beca use the

 4 verdict values are higher, the settlement values are higher in

 5 California.  That's true of all cases.

 6 MR. SWETT:  Your Honor, I'll pass the witness.

 7 THE COURT:  All right.  Mr. Sanders.

 8 MR. SANDERS:  Thank you, Your Honor.

 9 CROSS EXAMINATION

10 BY MR. SANDERS:  

11 Q. Good morning, Mr. McClain.

12 A. Good morning.

13 Q. We met Monday.  So you know I'm Blaine Sanders.   Good to

14 see you again.

15 A. Nice to see you.

16 Q. Let's talk about the discovery responses.  You said, I

17 think, in your testimony, that in California you have to list

18 every single exposure in the interrogatory respon ses; is that

19 right?

20 A. That's true in Alameda County, that's correct.  I believe

21 that's true in almost every other county that I'm  aware of.

22 Q. And when you're listing those exposures, you no t only

23 list the exposures that your client knows about, but you also

24 have to list the exposures that your lawyers and your law firm

25 knows about, these ones that you talked about unc overing, you
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 1 have to list those also, don't you?

 2 A. We answer interrogatories based upon the attorn ey's

 3 knowledge and the client's knowledge.

 4 Q. Switching gears to trust claims.  When your fir m files

 5 trust claims, it does so based on actual exposure s, doesn't

 6 it?

 7 A. Different than ballots and trust claims and stu ff, yes.

 8 Q. I think you said at your deposition that you fi led -- you

 9 submit ballots based on potential exposures, but you submit

10 trust claims based on actual exposures, right?

11 A. Based on what we feel is actual exposures.  Som etimes a

12 trust denies it and we think wrongly, but that's correct.

13 Q. Right.  I think you said you feel in some ways -- you

14 feel like it's a tougher standard to recover from  most of the

15 trusts than in the tort system; is that right?

16 A. Most.  There's a few exceptions, Johns-Manville  site

17 list, OCF site list.  But besides those few excep tions, we

18 have horror stories in our office about exposures  that we know

19 we would settle in the tort system that the trust s are

20 denying, which is very frustrating.

21 Q. You talked some about your firm's verdict histo ry against

22 Garlock.  And you talked about Garlock was 6 and 0 against you

23 in the '90s.  Do you remember saying that?

24 A. Nineties and 2000s.  Maybe it's just '90s.  I k now there

25 were some cases tried in the 2000s that were simi lar to the
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 1 '90s.

 2 Q. Let me -- I mean, let me list the cases.  There  was, you

 3 remember the Trembly case in 1988?

 4 A. Trembly?

 5 Q. Trembly in 1988.

 6 A. Yes.  I tried the Trembly case myself.

 7 Q. Right.  That was a zero verdict for Garlock, ri ght?

 8 A. I think we kept Garlock in so they wouldn't rem ove, that

 9 is correct.  That was against the ACF, the Wellin gton Group of

10 defendants and we won that case against them.  An d I didn't --

11 I didn't try to point the finger at Garlock in th at case.  It

12 was not a gasket case.

13 Q. But Garlock -- you went to verdict against Garl ock and

14 Garlock got a defense verdict, right?

15 A. Yes.  Garlock cooperated with us and pointed th e finger

16 at the insulation defendants and was very helpful  in us

17 getting that verdict.  It was a very good relatio nship.

18 Q. And then in the '90s against Garlock, you had t he Parovel

19 case, the Buttram case, the Alfaro case, the Trea dway case,

20 the Morton case.  Those were all defense verdicts  for Garlock,

21 right?

22 A. Those were all OCF trials.  Those were the OCF wars, and

23 I explained -- and they were very helpful in us w inning those

24 cases against OCF and we got very big verdicts ag ainst them.

25 Q. Right.  So you got verdicts against OCF, the in sulation
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 1 manufacturer.  But then you got zero against Garl ock, right?

 2 A. Yes.  But if we had decided that we wanted to f ocus on

 3 Garlock, I don't know if those would have been th e same

 4 results, but we purposely did not.

 5 Q. But the actual results were zeros against Garlo ck, right?

 6 A. That's correct.

 7 Q. And I take it that you put on evidence against Garlock in

 8 the case, right?

 9 A. As minimal as I could to -- but to stop a direc ted

10 verdict or a nonsuit.

11 Q. And then you asked for a verdict.  You asked th e jury for

12 a verdict against Garlock in those cases, right?

13 A. I don't think -- no.  I tried the Parovel case myself.

14 What I told the jury if I recollect correctly is,  this is an

15 OCF.  This is an OCF.  This is an OCF case.  This  is who you

16 should hit.  You decide from the evidence what yo u're going to

17 do with Garlock.

18 I didn't -- I could not say -- the defense is the n, there

19 would be a nonsuit or a directed verdict and then  they could

20 remove.  So I left it up to the jury.  I said, yo u heard the

21 evidence, you decide whether or not they are at a ll

22 responsible.  I did not say they were responsible .  That's my

23 recollection.

24 Q. In the 2000s, you went -- you went to trial wit h Garlock

25 in the Price case in 2006; is that right?
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 1 A. I didn't think -- I didn't do that case myself.   But that

 2 was a case that we went to trial with against Chr ysler.  And

 3 Chrysler would remove the case to federal court.  And so I

 4 suspect if you're saying that they were there, I don't

 5 remember that, but I suspect they easily -- they probably were

 6 then.

 7 Q. And that was a zero verdict Garlock, right?

 8 A. Unfortunately --

 9 Q. And a zero verdict against Chrysler, right?

10 A. Unfortunately that was a zero verdict against e verybody.

11 Q. All right.  And then I think you mentioned the Plooy

12 case, that was in 2008.  And I think what you sai d was that

13 that -- you settled at trial with Garlock for a s mall amount

14 of money?

15 A. We settled right before opening -- closing argu ments,

16 because at that time they could -- the trial defe ndant could

17 no longer remove the case.

18 Q. Right.  I think we disagreed with you about whe ther there

19 was really a settlement.  But your testimony is t hat there was

20 a small settlement with Garlock?

21 A. I'm 100 percent sure that there was a settlemen t but it

22 never got paid.

23 Q. That was in 2008 when that case was?

24 A. Yes, I tried that myself.

25 Q. Right --
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 1 A. We got a nice big verdict against the trial def endant.

 2 Q. Right.  But if any settlement, a very small set tlement

 3 against Garlock?

 4 A. It was a small settlement against Garlock.  It was a case

 5 really that Garlock had insignificant, if any, ex posure

 6 compared to what his real exposures were.

 7 Q. And in 2009 you went to verdict in the Smith ca se; is

 8 that right?

 9 A. That's correct.

10 Q. And there was a zero verdict for Garlock in tha t case

11 right?

12 A. No, I don't believe that's correct.  I think th at's

13 wrong.

14 Q. And you think -- what do you think happened the re?

15 A. Oh, there was a Mary Carter in that case at the  end so

16 they couldn't remove.  And Mary Carter is that th ey agreed

17 that they would pay a certain amount depending up on the

18 outcome.  And it may wind up -- I think you may b e right.

19 Because they would have had to pay if we got more  than "X"

20 amount from the jury -- award more than "X" amoun t from the

21 defendant.  I don't think we hit that amount.  We  won against

22 the defendant, but I don't think we hit that amou nt.  So I

23 think it wound up being a zero case.  But they di dn't go to

24 verdict because there was an agreement on what th ey would pay

25 this much if it was this verdict, or that much if  it was that
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 1 verdict.  And I don't think we hit the threshold.

 2 Q. But Garlock, in all these cases, I think there are nine

 3 altogether.  In all these cases that your firm we nt to trial

 4 against Garlock, Garlock has never paid your firm  a dollar

 5 based on those cases; is that right or --

 6 A. That's wrong.

 7 Q. -- let me say, a dollar that the jury ever awar ded

 8 against Garlock; is that right?

 9 A. Yes.  Some of those case were settled into the trial or

10 at the point where they were no longer needed, an d they did

11 not go to verdict even though they went through m ost of the

12 trial.

13 But the ones where they did go to verdict -- no - - we --

14 no, you're right.  We have never collected any mo ney from

15 Garlock in a verdict, that's correct.

16 Q. And your firm has never tried a case against Ga rlock as

17 the sole defendant, right?

18 A. We have not.

19 Q. And you haven't -- your firm hasn't gone to ver dict

20 against any gasket manufacturer by itself?

21 A. I don't believe we have.  I think we -- we're i n trial

22 and settled against gasket manufacturer early on.   But I don't

23 think any gasket manufacturer has ever taken us a ll the way to

24 trial, and we haven't, and then we worked out an agreed upon

25 settlement.
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 1 Q. So your verdict history about -- with Garlock t hat we've

 2 been talking about, that doesn't show any trial r isk for

 3 Garlock, does it?  Garlock's always won.

 4 A. I would disagree.  Every single case that I've had that's

 5 a good case against Garlock, Garlock would never let me try

 6 that case.

 7 Q. But I'm talking the verdict history, the cases that

 8 you've actually gone to verdict with them, those wouldn't show

 9 any trial risk, right, because Garlock always won ?

10 A. You come up with apples and oranges, yeah, you' re right.

11 But Garlock knew they would win those cases going  in and I

12 knew they would win the cases going in.

13 Q. Isn't it a reasonable conclusion, when you look  at your

14 firm's verdict history with Garlock, is that when  Garlock has

15 a defendant in the case that it can point to, lik e in those

16 OCF cases as the cause of the plaintiff's disease , it wins,

17 right?

18 A. No.

19 Q. You don't think that's a reasonable conclusion based on

20 all those verdicts against OCF, that's in fact wh at happened,

21 right?  Garlock pointed at OCF in all those cases , correct?

22 A. Garlock pointed OCF in all those cases.

23 Q. And Garlock got defense verdicts in all those O CF cases,

24 right?  

25 A. On all those cases went to verdict, they did.  But I can
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 1 explain.

 2 Q. You've already tried to explain.  I guess you c an explain

 3 again, if you want.  But you tried to explain it.

 4 A. None of those were individuals that used gasket s.  None

 5 of those were Garlock cases that they would have exposure.

 6 You give me the same exact exposure to OCF with s omebody

 7 who was using gaskets, and the outcome would have  been very

 8 different, but our focus would have been differen t.

 9 Q. That's what I want to talk to you about next, i s talking

10 about OCF and the insulation exposures disappeari ng from the

11 litigation.

12 You remember at your deposition we talked about s ix Kazan

13 cases that are on the RFA list?

14 A. Yes.

15 MR. SWETT:  Excuse me.  Are you going to go into

16 details about individual cases, we have to close the

17 courtroom.

18 MR. SANDERS:  I understand.  I tell you what my p lan

19 is.  I will not mention those cases by name.  I'm  just going

20 to mention trust claims that were filed in the ca se, but I'm

21 not going to mention the cases by name.

22 MR. SWETT:  Are you going into details about the

23 claim?

24 MR. SANDERS:  Not about the tort claims.  I do

25 intend to name who the trust claims were filed ag ainst, yes.
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 1 But not -- I'm not going to name the cases, name the

 2 plaintiffs.

 3 MR. SWETT:  Okay.

 4 BY MR. SANDERS:  

 5 Q. You do recall those six cases that we talked ab out at

 6 your deposition?

 7 A. I do.

 8 Q. I'm looking at a printout, and this actually is  an

 9 excerpt from -- do you want to hand Mr. Swett a c opy of the

10 excerpts.

11 This is an excerpt from Garlock Exhibit 1,600, wh ich is a

12 database of trust filing information from the Del aware Claims

13 Processing Facility.  And what I'm going to do is  ask you

14 about trust claims that were submitted in these s ix cases.

15 A. Okay.

16 MR. SWETT:  1,600?

17 MR. SANDERS:  My understanding is it's Garlock

18 1,600.

19 Q. Now, Mr. McClain, more accurately I'm going to ask you

20 about five of those cases, because in one of the six cases

21 there were no filings against insulation manufact urers.

22 But in five of those cases, your firm submitted t rust

23 claims against Owens Corning and Fibreboard.  Do you have any

24 reason to disagree with that?

25 A. I'd have to know the case.  You can show me the  name of
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 1 the case.  And I could look at it.

 2 MR. SANDERS:  May I do that?  Is that -- may I

 3 approach, Your Honor?

 4 THE COURT:  Yes, sir.

 5 BY MR. SANDERS:  

 6 Q. I'm going to put them in alphabetical order for  you.

 7 And remember, Mr. McClain, we don't want to menti on

 8 the -- we don't want to mention the claimant's na mes.

 9 What is in the box --

10 A. Okay.

11 Q. -- is the one that we're dealing with.

12 A. Okay.

13 Q. What's in the box.

14 A. Okay.

15 Q. And here, you can see, this is the -- this is t he date

16 that the claim was received by the trust.

17 A. By OCF.

18 Q. Correct.  Well -- here are abbreviations -- thi s is the

19 trust in this client's case.  AWI, that means Arm strong world

20 Industries.

21 A. Okay.

22 Q. Let me, just -- if you'll -- it will help you O C -- I'll

23 represent to you, is Owens Corning.

24 A. Right.

25 Q. And FB is Fibreboard.
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 1 A. Okay.

 2 Q. And then if you look at these columns, you have  the date,

 3 that will be the date received by the trust, and this is the

 4 approved -- this is the status, and here's the pa yment date on

 5 the --

 6 A. Okay.  Okay.

 7 Q. So in going in alphabetical order in that first  case, you

 8 can see that the AWI Trust claim was filed on Nov ember of

 9 2008.  Do you see that?

10 A. I do, and never approved.

11 Q. Right.  Hasn't been approved.

12 A. No payment.

13 Q. But submitted based on actual exposure.

14 A. We submitted because we thought there was expos ure there,

15 the trust disagreed with us, wouldn't pay it.

16 Q. All right.  If you go to the next page you'll s ee there

17 was a claim submitted on January 9, 2008 against Owens

18 Corning, that trust?

19 A. That's different.  With the Owens Corning Trust , is the

20 one trust I said you don't have to show exposure to.  You just

21 have to show that they were at the site.  So we - - if -- if

22 our client was at a site that was approved, we co uld submit

23 under that trust, a trust claim, and they would a pprove it

24 because it was at that site, even though he may n ot have been

25 exposed.
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 1 Q. Isn't the site -- isn't the site shorthand for presumed

 2 exposure?

 3 A. That's what OCF does.  It's not -- that doesn't  mean that

 4 there's -- that there was exposure there that we could prove

 5 it.  I don't know if we could prove that exposure .  I can't

 6 say.  I could say that it met the criteria of tha t trust.  As

 7 I said, there were two trusts -- two or three tru sts that it

 8 was perhaps easier in the tort system, the rest o f them seemed

 9 to be harder; OCF is one of those trusts.

10 Q. All right.  If you go to the next page for this  claimant,

11 you'll see that your firm submitted a trust claim  against

12 Fibreboard, do you see that?

13 A. I do.

14 Q. That was on December 20, 2007?

15 A. Right.  And I'm not -- I don't do the trust cla im with

16 Fibreboard.  I know OCF and Fibreboard were the s ame company,

17 and the same trust.  I don't know -- I can't tell  you what

18 that means.  If that was a site or if that was ac tually

19 exposure, I can't tell you.

20 Q. Now let's go to the next one, the next client o f your

21 firm's.  And you see that your firm submitted a t rust claim

22 against Owens Corning on October 23rd, 2007.  Do you see that?

23 A. I do.  Again that was based upon a site.

24 Q. Right.  And then the next page you see that you r firm

25 submitted a trust claim against Fibreboard on the  same date,
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 1 October 23rd, 2007?

 2 A. Yes, sir.  Again, part of OCF, I think, but I'm  not sure.

 3 Q. And let's go to the next client.

 4 A. So there were two claims submitted in that case , and

 5 three claims submitted in the first case.

 6 Q. Well, I'm just -- I'm just going over the insul ation

 7 defendants.  I'm not going over all the trust cla ims.  I'm

 8 just going over the insulation manufacturers.

 9 This next case you'll see that an Owens Corning T rust

10 claim was submitted on October 16, 2007.  Do you see that?

11 A. I do.

12 Q. Then if you turn the page you'll see one was su bmitted to

13 the Fibreboard Trust on the same date?

14 A. I do.

15 Q. Let's go to the next one.

16 A. I guess we did two claims against insulation de fendants

17 in that case.

18 Q. Correct.  And now let's look at the next client .  And

19 it's the same story, a trust claim submitted agai nst Owens

20 Corning on July 28, 2008.  Do you see that?

21 A. Based on the site, that's correct.

22 Q. And then you go to the next page and there's on e

23 submitted to the Fibreboard Trust on the same dat e, July 28,

24 2008 --

25 A. That's correct.
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 1 Q. -- is that right?

 2 A. That's correct, two claims.

 3 Q. And then the next one is -- this is the last on e, there

 4 is an AWI Trust claim submitted on November 12, 2 007.  Do you

 5 see that?

 6 A. I do.

 7 Q. And then the next two pages against Owens Corni ng and

 8 Fibreboard, one on November 12th, 2007 against Ow ens Corning.

 9 Do you see that?

10 A. I do.

11 Q. And then the next page is November 20th, 2007 a gainst

12 Fibreboard.  Do you see that?

13 A. I do.

14 Q. In these cases we talked about, again, let's av oid naming

15 the people's names.

16 A. Let's go Case No. 1, Case No. 2, Case No. 3.

17 Q. Yeah, let's do that.  I'll submit to you that i n Case

18 No. 1, that that person was in the Navy and an el ectrician.

19 Does that sound right to you?

20 A. Engine man, I think.

21 Q. Okay.

22 A. He was an engine man.

23 Q. All right.  Then let's go to Case No. 2.

24 A. Do you want me to explain his exposure or not?

25 Q. No, don't need you to do that.
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 1 A. Okay.

 2 Q. The next one, Case No. 2, that person was a plu mber and

 3 pipefitter.  Does that sound right?

 4 A. That's correct, a plumber.

 5 Q. And then in Case No. 3 that person was a machin ist with

 6 power company in southern California?

 7 A. Southern California Edison machinist.

 8 Q. All right.  And the next one, that person was a n HVAC

 9 mechanic, that sound right to you?

10 A. He was a plumber.

11 Q. A plumber.  All right.

12 And the last one, that person was a maintenance w orker

13 and boiler operator, right?

14 A. Boiler tech, I think.

15 Q. Okay.  And none of these clients are insulators  or

16 shipyard workers, are they?

17 A. That's correct.

18 Q. And just to be clear, Owens Corning, they were

19 responsible for the Kaylo asbestos pipe covering,  right?

20 A. From 19 -- from 1953 they distributed it from 1 958 on

21 they manufactured it until 1972.

22 Q. All right.  And then the Fibreboard Trust was r esponsible

23 for the Pabco asbestos pipe covering; is that rig ht?

24 A. That's correct, up to 1972 had asbestos in it.

25 Q. When we look at these trust claims, Mr. McClain , isn't it
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 1 fair to say that -- and all these trust claims we re submitted

 2 after 2007, that your firm had been able to devel op evidence

 3 of exposure to asbestos manufacturers?

 4 A. As I said, it appears that we thought there was  exposure

 5 to AWI.  It appears we thought that our client wa s on the site

 6 to OCF -- most of these are OCF.  The only ones b esides OCF

 7 and Fibreboard that we submitted to, where we wou ld allege

 8 actual exposure were, we alleged it in (redacted)  -- excuse

 9 me, case No. 1, and that was denied.  We didn't a llege it in

10 the Case No. 2.  We didn't allege it in Case No. 3.  In Case

11 No. 4 we didn't allege it.  And in Case No. 5 we alleged it to

12 AWI.

13 Q. And when you say, didn't allege it, is this you r site

14 list explanation, is that what you're talking abo ut?

15 A. Well, you have to understand, except for the co uple of

16 OCF and JM, maybe Celotex, Fibreboard may be the same as OCF,

17 I'm not sure, since they're together.  Except for  those --

18 those you're eligible if your client was at the s ite, whether

19 or not he was exposed.  For all the other trusts,  you have to

20 prove -- you have to allege and show exposure.  S o when we

21 submit to AWI, we thought we had actual exposures .  We thought

22 that there was exposure to one of their products that we

23 submitted.  Unfortunately, in one of the cases, t he trust

24 didn't think we had enough.

25 Q. The site list is based -- those are developed b ecause
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 1 there was significant bad asbestos exposure at th e sites,

 2 right?  Isn't that the genesis of the site lists?

 3 A. My understanding is, it was identified that the y had

 4 product at that site.  That does not get me in th e tort system

 5 to prove a case.

 6 Q. You talked about discussing settlement values w ith

 7 Mr. Glaspy.  You all talked about --

 8 THE COURT:  Before you do that, let's take a brea k.

 9 MR. SANDERS:  Thank you, Your Honor.

10 THE COURT:  Break until 11:30.  

11 (A brief recess was taken in the proceedings at 

12 11:19; court reconvened at 11:31 a.m.) 

13 THE COURT:  Mr. Sanders.

14 MR. SANDERS:  Thank you, Your Honor.

15 Q. Before the break, Mr. McClain, we were talking about your

16 discussions with Mr. Glaspy.  Do you remember tha t?

17 A. Refresh what the subject was.  I had a lot of d iscussions

18 with Mr. Glaspy.

19 Q. We'll do that right now.  Let me ask you, in th e

20 discussions with Mr. Glaspy, did you and he ever discuss the

21 O'Neil case and the ramifications that that would  have, if

22 any?

23 A. The Taylor case.

24 Q. The O'Neil --

25 A. Oh.
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 1 Q. O'Neil case.

 2 A. Taylor is the same as O'Neil.  And Taylor was i n 2009,

 3 and it held the same as O'Neil case.  And we disc ussed at

 4 length the Taylor case when we were discussing ou r group of

 5 cases in 2009.  We started that discussion in Oct ober, and

 6 there was extensive discussions of why Garlock wo uld have to

 7 pay a lot more money now, than they had in the pr evious

 8 groups.  Because the Taylor case.

 9 Q. All right.  You and Mr. Glaspy discussed the fa ct that

10 there were bankruptcy trusts online; is that righ t?

11 A. I'm sure.

12 Q. Because he would have brought those up to try t o

13 negotiate you down, right, and cause payments bei ng made by

14 bankruptcy trusts?

15 A. I remember the discussion that they were insign ificant

16 payments compared to the value of the case.

17 Q. You would have been saying they were insignific ant,

18 right?

19 A. Yes.

20 Q. But he was bringing them up to try to get the n umbers

21 down, right?

22 A. Mr. Glaspy was a very fine attorney and brought  up every

23 single factor and every defendant in the tort sys tem and

24 without the tort system, including employers you couldn't sue

25 to try to get the numbers down, that's correct.
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 1 Q. You didn't tell Mr. Glaspy in these discussions  about

 2 specific trust claims that had been filed on beha lf of your

 3 clients, did you, or at least you don't remember telling him

 4 about those, do you?

 5 A. I'm not sure.  I mean, I know I've had discussi ons with

 6 defendants about whether or not we have trust cla ims, or

 7 whether they're going to get paid.  And I can't h onestly tell

 8 you -- I can't remember what discussions I had on  that subject

 9 with Mr. Glaspy.  I may have, I just can't rememb er.

10 Q. Going back to the -- still talking about trust claims,

11 but going back to those DCPF Trust claims that we  discussed

12 before the break that your company -- I mean, tha t your firm

13 submitted.  

14 I want to be clear, is it your testimony that tho se were

15 the only insulation manufacturing -- insulation m anufacturer

16 trust claims that your firm filed?  Because we do n't have all

17 the information.  So I want to be clear that thos e trust

18 claims that we discussed -- is it your testimony that was the

19 sum total of insulation manufacturer trust claims  that your

20 firm filed on behalf of those clients?

21 A. I don't know.  I can't remember.  I do want to clarify

22 one thing.

23 When I said those OCF site lists, other defendant s, other

24 trusts have site lists.  But unlike OCF and Johns -Manville,

25 that is not enough to get the claim approved, you  have to
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 1 prove more than that.  With OCF and Johns-Manvill e, at least

 2 site list will get you paid -- approved.  

 3 But I cannot tell you whether or not -- I don't r ecall

 4 these cases and whether there were other insulati on trusts

 5 that we -- that we applied to.  I could tell you that some of

 6 the cases I doubt, because I know the exposures.  And I doubt

 7 if we could have proven insulation exposure to so me of the

 8 plumbers and others, but I can't tell you.

 9 Q. Your firm, the Kazan firm is on the trust advis ory

10 committee for -- has been on the trust advisory c ommittee for

11 a number of these bankruptcies; is that correct?

12 A. That's correct.

13 Q. Your firm was on the AC&S Trust; is that right?

14 A. My partner Steven Kazan is, yes.

15 Q. And the Armstrong World Industries Trust, corre ct?

16 A. Again, almost all these are by my partner, but he is on

17 these trusts, that's correct.

18 Q. The Babcox and Wilcock Trust.

19 A. I believe that's correct.

20 Q. Celotex.

21 A. I believe that's correct.

22 Q. Combustion Engineering.

23 A. I believe that's correct.

24 Q. DII.

25 A. Who is DII?
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 1 Q. That's connected with Halliburton.

 2 A. Oh okay.  I believe that's correct.

 3 Q. Federal Mogul.

 4 A. I think that's correct.

 5 Q. JT Thorp.

 6 A. I am.

 7 Q. Kaiser Aluminum.

 8 A. I believe that's correct.

 9 Q. Fibreboard.

10 A. I believe that's correct.

11 Q. Owens Corning.

12 A. I believe that's correct.

13 Q. Plibrico.

14 A. If you tell me it's correct, I haven't heard th at, but I

15 take it for granted that what you say is correct.

16 Q. THAN?

17 A. Turner Newell, is that?

18 Q. No.

19 A. T H --

20 Q. What's the acronym?  THAN.

21 A. THAN.  I wouldn't know.  But if it's there, it' s probably

22 true.

23 Q. I'm representing that -- 

24 A. It would be reasonable to assume that we were.

25 Q. And USG.
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 1 A. I believe that's correct.

 2 Q. And Western Asbestos.

 3 A. I am.

 4 Q. Your firm wrote the rules for these trusts by v irtue of

 5 being on these trust advisory committees, right?

 6 A. I can tell you from my personal experience.  I was not

 7 involved in the others, my partner was and I can' t answer.

 8 But I've been on a couple of them myself, JT Thor p and the

 9 Western.  And I can tell you -- I can answer ques tions from my

10 perspective on those.

11 Q. Well, what's your perspective on those?  Were y ou

12 involved in helping write the rules?

13 A. I don't know what you mean by rules.  We were - -

14 Q. Let me ask you specifically, but I'm talking ab out things

15 like definition of what a site list is, or what a  site is?

16 A. Well, I can tell from you my experience at West ern

17 MacArthur.  What we did is, we solicited the info rmation that

18 would have been gathered through the tort system of where

19 Western had been identified.  And we submitted th at to the

20 futures representative and a debtors' representat ive.  And we

21 said that these are proof, and we gave them the w itnesses who

22 testified to the Western being at that sites, the  depositions,

23 the documents.  And then there was a discussion b etween the

24 futures and the debtors and the committee as to w hich ones

25 were legitimate and which ones were not.  I think  the final
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 1 decision was made by the debtors and the futures.

 2 Q. At your deposition on Monday I asked you if you r firm

 3 filed trust claims based on actual exposures.  Do  you remember

 4 that?

 5 A. Yes.

 6 Q. And you said that they did.

 7 A. Yes.  Except as I said, there were about three or four --

 8 I think three different trusts that you could do by sites

 9 only.

10 Q. When we -- when I asked you that line of questi ons on

11 Monday, you didn't say anything about the sites, did you?

12 A. I think I mentioned that there were three -- th ree that

13 were less onerous than the tort system.

14 Q. I don't remember that if you did, but --

15 A. I think I said.

16 Q. -- Mr. Pratt's checking.  At page 78.

17 A. It was during the time you were asking me about , is it

18 harder to get a claim through in the tort system.   And I said,

19 I think through trusts.

20 Q. All right.  At page 78 of your deposition the q uestion

21 was, "And then do you file the trust claims based  on

22 exposures -- actual exposures?

23 And your answer was, "That's correct".

24 Then the question, "So you wouldn't file a trust claim

25 unless you had some proof of actual exposure; is that right?"  
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 1 Your answer, "That's right.

 2 The question, "You got to have some basis?"  

 3 Your answer, "that's correct".

 4 And then the question was, "So the difference bet ween --

 5 in your mind, between trust and ballot is, trust is actual

 6 exposures, a ballot is potential exposure; is tha t right?"

 7 Your answer, "That's right".  Then just to anothe r

 8 question, you're going to ask me, that doesn't me an even

 9 though we believe we had actual exposure, the tru st agrees

10 with us."

11 I'm not seeing anything about the sites.  But may be on

12 redirect they can cover that with you.

13 A. Is that a question?  Because I can answer that question.

14 Q. That was just a comment, sorry.  It wasn't a qu estion.

15 A. You don't want me to answer what you read?  Cau se I can

16 answer that.  I think I was consistent.

17 Q. That was your testimony, correct?

18 A. And I think it still would be my testimony beca use a site

19 is actual exposure for those trusts.

20 Q. All right.  Thank you.

21 In your discussions with Mr. Glaspy, you negotiat ed each

22 case individually; is that right?

23 A. That's correct.

24 Q. And you all talked about other shares, I mean t hat

25 mattered in your discussions; is that right?
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 1 A. Absolutely.

 2 Q. And you discussed other shares in every case; i s that

 3 right?

 4 A. That's right.

 5 Q. I want to switch gears a little bit and ask you  about

 6 litigating cases with Garlock.

 7 Is it fair to say, Mr. Glaspy (sic), that there w as a --

 8 you described this some in your direct -- but is it fair to

 9 say that there was a standdown with respect to Ga rlock in most

10 of your cases?  Garlock didn't participate in the  trials?

11 A. That's correct.

12 Q. And they participated in some discovery, but no t all

13 discovery; is that right?

14 A. They participated in some discovery and didn't initiate

15 other discoveries and some of the other defendant s did, that's

16 correct.

17 Q. By participating less, they would have spent le ss on

18 attorneys fees, that's pretty obvious, right?

19 A. Right, I guess.

20 Q. And then on your firm side, you all push hard i n

21 discovery, right?  You went after the information  hard, right?

22 Made motions to compel, that sort of thing?

23 A. Depending on the defendant, and depending on wh ether or

24 not they would fully answer our discovery.  Some defendants

25 would object and refuse to answer discovery and w e would have
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 1 to do motions to compel.  Other defendants answer ed fully and

 2 we wouldn't have to do it.  So it all depends on the defense

 3 actions.

 4 Q. Didn't you tell me Monday that you made a lot - - your

 5 firm made a lot of motions to compel?

 6 A. We have made a lot of motions to compel against  those

 7 defendants who were not forthcoming.

 8 Q. And those motions to compel increase costs for those

 9 defendants that were not forthcoming, right, they 've got to

10 spend time and money, right?

11 A. Yes, I'm sure that's true.

12 Q. We talked about your firm's verdict history wit h Garlock,

13 and I know you have an explanation for that.  But  if you just

14 look at the results, those don't show trial risks , do they --

15 the zeros, all the Garlock wins.

16 A. I'm not so sure Mr. Glaspy would agree they don 't show

17 trial risk.  I think he knows the facts of those cases.  But

18 if you were looking at it without understanding w hat was

19 behind those cases, you would assume that, that's  correct.

20 Q. Assume that that is correct, do you think just maybe that

21 it might have been the high costs of defense that  were driving

22 the settlements with your firm?

23 A. I know that is not true.

24 Q. You don't know what Garlock was thinking, do yo u?

25 A. They've expressed to me, and other defendants h ave
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 1 expressed to me on this subject repeatedly, their  approach.

 2 Q. Mr. Glaspy never volunteered weaknesses to you in your

 3 discussions did he?

 4 A. I wouldn't consider that a weakness.  That's no t what I'm

 5 talking about.

 6 Q. Did Mr. Glaspy talk about with you, the high co st of

 7 defense then?

 8 A. Never.  In fact, the opposite had been said by every

 9 defendant I've ever dealt with, and that is, that  I could

10 never discuss costs of defense or nuisance value with any of

11 them, because if they paid, because of cost of de fense or

12 nuisance value, there would be tens of thousands more cases

13 filed against them.

14 And no defendant would ever allow us to enter int o

15 discussions about that.  And that was true of Gar lock.  I

16 never entered into any discussions with Garlock o r anything

17 about cost of defense or nuisance value.  It was only on what

18 is the value of this case.  What is the risk to G arlock.  What

19 is their proportional share.  That was absolutely  true with

20 every defendant including Garlock.

21 MR. SANDERS:  No further questions, Your Honor.

22 THE COURT:  Okay.  Mr. Swett.

23 MR. SWETT:  Your Honor, first of all, by a slip o f

24 the tongue, Mr. McClain mentioned a claimant's na me.  We have

25 an agreement that they're not to be identified by  name in this
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 1 process.  And I would ask the court's leave with,  I hope the

 2 consent of the debtors, to strike the name mentio ned from the

 3 record.

 4 THE COURT:  All right.  We'll just change that to

 5 Claimant 2?

 6 THE WITNESS:  Claimant No. 1.

 7 THE COURT:  That was Claimant No. 1.

 8 It's like Dragnet, and change the names to protec t

 9 the innocent.

10 REDIRECT EXAMINATION

11 BY MR. SWETT:  

12 Q. With respect to case numbers one through five, do you

13 have in mind the exposure facts of those cases as  they relate

14 to Garlock?

15 A. I do.

16 Q. Explain please what the nature of the Garlock e xposure

17 was in Case No. 1?

18 A. He was an engine man, and I think was in the Na vy for

19 about a year, or was exposed where it was a year,  and he

20 worked directly with gaskets, that was his job.  He would have

21 to remove gaskets that were -- with a wire brush.   They would

22 create dust.  He said they created dust.  He woul d have to cut

23 out gaskets, and he would use a hammer to hammer them out and

24 cut and that created dust.  He would put the gask ets on.  That

25 was his primary job.  Garlock was identified as t he primary
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 1 gasket that he would use.

 2 Q. This was visible dust?

 3 A. This was visible dust, which was significant.

 4 Q. Why so?

 5 A. At every trial we show that if you have 5 milli on

 6 particles of cubic foot of asbestos dust, you can 't see it.

 7 Five million particles of asbestos dust, you can' t see it.  If

 8 you see visible dust, it's greater than that.  An d therefore

 9 the exposures when you see visible dust are very large and --

10 MR. SANDERS:  Objection; expert testimony again,

11 Your Honor. 

12 MR. SWETT:  He's explaining the significance --

13 THE COURT:  I would accept that as he's explainin g

14 the answer, so go ahead.

15 THE WITNESS:  And that we showed Garlock's produc t

16 contained 80 percent of asbestos versus the insul ation was

17 15 percent.

18 BY MR. SWETT:  

19 Q. Case No. 2, you had in mind the exposure facts of Case

20 No. 2 as they pertained to Garlock.

21 A. Let me get them in alphabetical order.  Yes.  T hat was a

22 plumber, who worked extensively on land with asbe stos Garlock

23 gaskets.  That's what he did.  That was his main -- one of his

24 main exposures and he removed and cut out and did  those -- and

25 had those exposures for a number of -- for almost  30 years.
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 1 Q. How about Case No. 3.

 2 A. All these people were in their mid-60s.  Some o f them had

 3 extensive wage loss.  They all had spouses and ch ildren.

 4 No. 3, he was the machinist at Southern Californi a,

 5 Edison, as machinist.  His primary duties were to  do gaskets.

 6 To repair and change out gaskets.  He did that.  There was

 7 extensive ID of Garlock gaskets and his exposure to dust from

 8 using those Garlock gaskets.  He had a $2.3 milli on economic

 9 loss.

10 Q. How about Case No. 4.

11 A. Case No. 4 was, he was a plumber in the Midwest , I

12 believe.  And he worked extensively with -- prima rily with

13 gaskets, that's what he did.  And he would do the  same things

14 I described others did, and had extensive exposur e.

15 Q. How about Case No. 5.

16 A. Case No. 5, he worked in -- he was in the Navy.   He was

17 dead, unfortunately.  He died, so we didn't have ID from him.

18 We found a co-worker who worked side by side with  him.  He was

19 a boiler tech, I think of Mr. -- Case No. 5's co- worker.  And

20 his co-worker described working on pumps, valves,  compressors,

21 both of them did.  They used Garlock gaskets.  He  identified

22 Garlock gaskets.  He identified the same type of exposures.  

23 And he also stated that none of the equipment tha t they

24 were removing gaskets from, the pumps, the compre ssors, and

25 all that stuff were insulated.  They were all not  insulated.
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 1 So the only exposure to those products were to th e gaskets.

 2 And on all these cases, since they were before Ta ylor, we

 3 got lots of money because of Garlock exposure fro m the

 4 equipment -- from the equipment manufacturers, th e pump,

 5 valves, compressors, that paid, which we couldn't  have done in

 6 2009.

 7 MR. SWETT:  No further questions.  Thank you.

 8 THE COURT:  You can step down, thank you.  

 9 MR. SANDERS:  Nothing further from us.

10 MR. CASSADA:  Your Honor, before Mr. McClain leav es

11 the courtroom, I would like to make an applicatio n on behalf

12 of debtors.

13 Mr. McClain testified on Direct, that his clients '

14 claims became more available against Garlock afte r the 2000s

15 when the insulation companies filed for bankruptc y, because

16 his clients, based on their changed situation, co uld no longer

17 identify exposure to insulation companies.  He sa id -- he gave

18 this testimony both for settled -- claims settled  during the

19 2000s and claims pending.  I think you heard his testimony

20 about how valuable his pending -- clients' pendin g claims

21 against Garlock.  

22 Based on testimony on direct examination, we requ est

23 that Mr. McClain be required to produce the follo wing

24 documents:

25 First, for the claims of his firm on the debtors'
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 1 RFA list, all trust claims and attachments, all b allots, and

 2 any discovery, including interrogatories and depo sitions,

 3 identifying the products of the -- all companies that his

 4 clients could identify.

 5 And for a sample of 20 pending claims, we would

 6 request that Mr. McClain produce all trust claims , plus

 7 attachments filed through the date of production,  ballots and

 8 post-petition, depositions and interrogatory answ ers of his

 9 client -- that his clients have -- gave in discov ery.

10 MR. SWETT:  Your Honor --

11 MR. CASSADA:  We believe that that discovery is

12 necessary and fair to give us a chance to test th e veracity of

13 his story that somehow his clients during the 200 0s were

14 different from his clients in the 1990s, because they could no

15 longer identify insulation exposure.

16 MR. SWETT:  Your Honor, Garlock has considerable

17 data in its database about the claims assert on b ehalf of

18 clients by the Kazan firm against Garlock.  Its d atabase

19 includes the occupation.  It is in the perfect po sition

20 already, to test the assertions that this gentlem an has made

21 on the stand.  There is no reasonable occasion fo r a sample.

22 And no other law firm was required to produce a s ample, let

23 alone a sample of 20 pending claims.

24 With regard to the five or six cases on the RFA

25 list, I would like to confer with Mr. McClain at a break, but
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 1 I believe that we would be able to work out somet hing on that

 2 score, if the debtors refrain from putting the fi rm to the

 3 burden of reproducing to Garlock, tort system dis covery that

 4 Garlock already received from the Kazan firm in t he normal

 5 course.

 6 With that comment, I would like to have the

 7 opportunity to consult with Mr. McClain to see wh at he would

 8 be willing to do voluntarily.

 9 But I do think that the notion of a sample at thi s

10 late date is beyond the scope.  This is more than  any fair

11 response to what he's testified to here today.  M r. Glaspy has

12 given no sample.  Mr. Turlick has given no sample .  And it

13 just seems to me to be disproportionately unfair.

14 THE COURT:  Let me let you all talk about it and

15 deal with it after lunch.

16 MR. SWETT:  Deal with that after lunch, is that w hat

17 you said?

18 THE COURT:  You said you needed a break --

19 MR. SWETT:  Yes.

20 THE COURT:  After lunch.

21 MR. SWETT:  Okay.

22 THE COURT:  Thank you.  Step down.

23 THE WITNESS:  Thank you, Your Honor.

24 MR. SWETT:  Your Honor, the committee calls Joe

25 Rice.

Laura Andersen, RMR 704-350-7493



DIRECT - RICE   3536

 1 JOSEPH F. RICE,

 2 being first duly sworn, was examined and testifie d as follows:

 3 DIRECT EXAMINATION

 4 BY MR. SWETT:  

 5 Q. Good morning, Mr. Rice.

 6 A. Good morning.

 7 Q. Would you please tell the judge your full name.

 8 A. Joseph F. Rice.

 9 Q. What is your profession, sir?

10 A. I am an attorney.

11 Q. What is your relationship to the Official Commi ttee of

12 Asbestos Personal Injury Claimants in this Garloc k bankruptcy?

13 A. I am co-chair of that committee.

14 Q. Where are you from?

15 A. I grew up in Gastonia, North Carolina from the sixth

16 grade -- after the sixth grade until sophomore ye ar in

17 college.  And then my dad left work in Cramerton and moved to

18 Whiteville, North Carolina, and I moved to North Myrtle Beach.

19 It was a lot of fun in my college days.

20 Q. Where did you go to college?

21 A. University of South Carolina.

22 Q. Where did you go to law school?

23 A. University of South Carolina.

24 Q. When did you graduate?

25 A. Undergraduate in 1976, in law in 1979.
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 1 Q. Have you played any role for the committee with  respect

 2 to communications with EnPro in the course of the  case?

 3 A. I have had numerous opportunities to meet with Mr. Magee

 4 and his colleagues over the course of the last fe w years.  And

 5 I've had the opportunity to entertain the CEO in my office in

 6 Charleston on one occasion.

 7 Q. Where did you enter legal practice?

 8 A. Say again?

 9 Q. Where did you enter legal practice?

10 A. When I finished law school in 1979, I went to w ork for a

11 law firm known as Blatt and Fales at the time in Barnwell,

12 South Carolina.

13 Q. Would you describe, please, the progress of you r career

14 through the various firms you've been associated with.

15 A. I was the eighth -- I think the eighth attorney  in the

16 Blatt and Fales law firm in Barnwell.

17 And in 1975 or so, Ron Motley and Terry Richardso n had

18 joined the firm as young attorneys.  And they had  developed at

19 that time, products liability law was sort of dev eloping.

20 They had developed an interest in asbestos litiga tion.

21 So in -- when I joined the firm in 1979, I was hi red to

22 work on a case involving Allied General Nuclear S ervices, in a

23 contract dispute over the reprocessing of spent n uclear fuel.

24 About a year after that I got involved at the inv itation of

25 Ron Motley to go try an asbestos case.
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 1 And since 1981 or so, '82 I guess is when I tried  the

 2 case, I have been doing asbestos litigation of on e type or

 3 another among other things in the later years.

 4 Q. What other areas have you had significant invol vement in?

 5 A. Starting in about 1994, our law firm got involv ed in the

 6 tobacco litigation representing the State of Miss issippi and

 7 the State of Florida, and ultimately representing  26 states in

 8 the tobacco litigation.  My role in that was to b e the

 9 coordinator of resolution.  And I spent a good bi t of time

10 during the '96, '97, '98 timeframe working on the  -- what

11 became the master settlement agreement for the St ate's Tobacco

12 Litigation that resulted in over $300 billion set tlement for

13 the states.

14 Q. Apart from asbestos matters, what matters loom large on

15 your dockets these days?

16 A. I'm spending a lot of time in New Orleans these  days.

17 I'm lead negotiator -- co-lead negotiator for the  plaintiff

18 steering committee in the BP Oil spill MDL, and n egotiated the

19 recent class action settlement that's being debat ed whether it

20 will settle for 8 billion or 16 billion.  And I'm  spending a

21 lot of time processing and working with that.  We  seem to have

22 some difference of opinion with BP as to how the document

23 works today.

24 Q. Do you remember your first asbestos trial?

25 A. I do.
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 1 Q. Tell us about that, please.

 2 A. I tried a case with my co-counsel was Mike Polk , out of

 3 Hastings, Minnesota.  We tried it in Minneapolis in the state

 4 court, and Oscar Parsons was my client.  Mr. Pars ons had lung

 5 cancer.  And I tried my first case against Johns- Manville,

 6 Owens Corning and Fibreboard.

 7 Q. When was that?

 8 A. 1982, before Manville filed bankruptcy.

 9 Q. When did Manville file?

10 A. August 26, 1982.  A day that will never be forg otten by a

11 plaintiff's lawyer in asbestos.

12 Q. Why is that?

13 A. It was quite significant to our world at that t ime.

14 Q. How so?

15 A. Well, everything we knew and everything we've d one --

16 remember, asbestos was fairly new.  The Borel dec ision had

17 come down, but the litigation had really started happening in

18 the '77, '78, '79 timeframe.  So everybody had co ncentrated on

19 building their liability case against Johns-Manvi lle.

20 Manville was a dominant factor in the asbestos in dustry,

21 had multiple kinds of products from gasket, packi ng, pipe

22 covering, raw fiber, and they were a target defen dant at the

23 time.  That's what people been working on.

24 So all of sudden you've got, you know, what at th at time

25 we felt was a large number of cases, filed around  the country
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 1 and most people were concentrating on Manville.  They were, I

 2 think when Manville filed bankruptcy, they disclo sed they had

 3 16,000 cases.  And they were overloaded with asbe stos

 4 liability with 16,000 cases.

 5 Q. What was the impact on co-defendants at Manvill e's

 6 filing?

 7 A. We -- from the plaintiff's perspective, we had to regroup

 8 and start looking at the other viable defendants.

 9 When I tried my first case, I had Owens Corning i n the

10 case.  I didn't care about Owens Corning.  I didn 't really

11 care about Fibreboard.  They were there, I put on  evidence

12 about them, but all my liability was focused on M anville.  I

13 was in joint and several jurisdiction.  Manville had the best

14 evidence.

15 And you've got evidence where their medical direc tor is

16 saying, the less said about asbestos the better o ff we are,

17 the less said about disease the better off we are , you know,

18 you got great documents, so you use them.

19 Q. Did you have, at that stage, similar evidence w ith

20 respect to Pittsburgh Corning or Owens Corning?

21 A. We never had as good evidence against Owens Cor ning or

22 Pittsburgh Corning or Fibreboard as we had agains t Manville.

23 We had good evidence over the years we developed,  but not at

24 that time.  We had some.

25 Q. That evidence was developed in the wake of the Manville
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 1 bankruptcy?

 2 A. Yeah, I mean, once we started looking at other

 3 defendants, we developed evidence against other d efendants.

 4 And then, you know, you can't do but so much at o ne time.  So

 5 we had done massive document review for all of Ma nville.  We

 6 started doing the same thing with new defendants or existing

 7 defendants that we just expanded our efforts on.

 8 Q. And what did that do to their exposure to litig ation?

 9 A. Well, when -- in vast majority of situations, w hen we've

10 gone looking to investigate the knowledge and the  facts of a

11 company that manufactured or used asbestos as par t of its

12 manufacturing process, we have found incriminatin g evidence of

13 one type or another.  And as we find it, it incre ases their

14 role, it increases their propensity to get sued, and increases

15 their resolution costs, or puts them at higher ri sk of burden.

16 Q. Now, did you spend -- go forward from the time of that

17 first trial for the next several years.  Is it fa ir to say

18 that you were concentrating on the trial of asbes tos cases in

19 that period of time?

20 A. During the 1980s, yes.  I then continued to try  asbestos

21 cases.  And Ron Motley, my partner, still my part ner today,

22 was considered to be, you know, one of the top as bestos trial

23 lawyers, still is today.  And we -- our business model is a

24 little different than other law firms.

25 You just heard David McClain.  And David and his partner
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 1 Steve Kazan, they practice and they file cases in  California.

 2 Well, we were from Barnwell, South Carolina.  And  there's not

 3 a lot of cases down there by itself.

 4 So what we developed was a business model where w e were

 5 national counsel to other law firms.  So we devel oped a

 6 co-counsel network.  And we would have co-counsel  in states

 7 you know, most every state east of the Mississipp i at the

 8 time.  And then Texas was -- we had co-counsel th ere.

 9 So we would travel around the country and travel -- and

10 try cases for people.  And as we got into the 198 0s, late

11 '80 timeframe, the courts were starting to look a t larger

12 volumes of cases.  Because when Manville filed --  what

13 happened, Manville filed, there were 16,000 cases .

14 We started working harder looking for new defenda nts.  In

15 doing so, we started doing more discovery.  We we nt to the

16 unions and to try to get job site lists, and all kind of ways

17 to try to prove exposure.

18 As that happened, the unions and others got more

19 interested in what is this asbestos about.  So th ey started

20 educating their workers.  As a result of that, sc reening

21 programs started taking place, and the volume of litigation

22 started to increase.  As the volume of litigation  started to

23 increase, the volume of filing cases increased.  As the volume

24 of filing cases increased, the pressure on the co urts to do

25 something with those cases increased.  As pressur e increased
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 1 to do something with cases, the courts got more i nitiative and

 2 started trying cases by reverse bifurcation was o ne

 3 methodology and consolidation.

 4 Our law firm was sort of the leader in putting to gether

 5 models for trying cases.  And we tried consolidat ed cases --

 6 Monongalia County, West Virginia.  We call it Mon . Mass.  We

 7 tried a Mon. Mass One, Mon. Mass Two, Mon. Mass T hree, West

 8 Virginia cases.

 9 Judge Parker in Texas consolidated about 2,500 ca ses in

10 one trial in Texas, in the Cimino case, where he certified a

11 class of common issues, and then did a Rule 42 co nsolidation

12 on all the cases.  And we tried an all the issues  class, and

13 then we tried 160 individual cases on liability o f different

14 disease levels.

15 In Mississippi we tried Abrams One and Abrams Two , both

16 consolidations of over 4,000 -- 5,000 cases each.

17 And then probably the largest one I ever tried wa s in the

18 early '90s in Baltimore.  And our firm was lead t rial counsel

19 with the Angelos firm in the Abate consolidation,  right at

20 10,000 cases that were consolidated.

21 Q. That's A-B-A-T-E, isn't it?

22 A. A-B-A-T-E.

23 Q. Let's go back to the Cimino case where there wa s an

24 effort at consolidating -- extrapolating from spe cific trial

25 results to other cases.
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 1 What was the outcome in terms of the liability of  that

 2 mode of dealing with the individual cases?

 3 A. Well, when we started Cimino, there were a numb er of

 4 defendants, obviously through the pretrial proces s there were

 5 settlements with most defendants.  My recollectio n is, that we

 6 went to trial, ultimately against Celotex, Pittsb urgh Corning,

 7 and Fibreboard.

 8 We tried with Judge Parker, the common issues of were the

 9 products hazardous; were the defendants grossly n egligent.

10 And we called it the, "can it causation".  Can th e product

11 cause these various diseases.

12 At the conclusion of that, Judge Parker had a sta tistical

13 program setup through one of the universities and  they

14 randomly selected from the 27- or 2,800 cases, 16 0 individual

15 cases.  Then Judge Parker divided those cases int o groups of

16 five to six cases at a time, could have been up t o eight at

17 some, it's been a long time -- 1990, '89, 90 time frame.

18 And he gave us two federal courtrooms, with two f ederal

19 judges, and we spent six months bouncing back and  forth, and

20 we tried 160 cases in six months to -- in groups of five or

21 six cases.  There were, you know, a percentage of  mesos, a

22 percentage of other cancers, a percentage of lung  cancers, and

23 a predominant number were nonmalignant cases.

24 Q. And what was the outcome at the trial level; an d

25 following that, what was the outcome on appeal?
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 1 A. We -- at the trial level, we -- in the 160 case s, I

 2 can't -- I think we prevailed in about 90 -- 90 p lus percent

 3 of them.  Might prevailed at 100 percent.  I thin k it was

 4 95 percent.

 5 And it was interesting that at the time the mesot helioma

 6 cases we were trying were death cases.  But most of the

 7 nonmalignant cases were living cases.  And we fou nd that the

 8 jury brought back verdicts in the nonmalignant ca ses, close to

 9 or higher than they did in some of the wrongful d eath cases,

10 because of the progressive nature of the disease,  and the

11 future risk of developing cancer.

12 So the nonmalignants were compensated for what th ey had;

13 what they were going to have to live with; and wh at they had

14 to look forward to.

15 So our average verdict in the nonmalignant cases was in

16 excess of a million dollars in those cases, and t hat's

17 reported in the Fifth Circuit.

18 The case was appealed to the Fifth Circuit.  The Fifth

19 Circuit upheld the consolidations, upheld the com mon findings,

20 upheld the verdicts in the 160 cases.

21 But what Judge Parker's plan was, was to take the

22 statistical analysis of the 160 cases by disease,  and

23 extrapolate that to a value for the rest of the c ases in the

24 certified class.  And the Fifth Circuit, he also was

25 extrapolating causation.  They said he could not consolidate
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 1 and extrapolate through the causation process.  S o they sent

 2 it back for further proceedings, but upheld 160 c ases.

 3 We -- during the appellate process, we had reache d a

 4 settlement with Fibreboard.  During the appellate  process

 5 Celotex filed bankruptcy.  And the cases are stil l pending

 6 against Pittsburgh Corning, waiting payment from the

 7 confirmation of the Pittsburgh Corning bankruptcy , which is in

 8 now about its ninth or 10th year bankruptcy.

 9 Q. Did there come a time when judicial experimenta tion with

10 large consolidations of asbestos personal injury cases came to

11 an end?

12 A. Well, during this time, now we're in the late ' 80s, early

13 '90s, and the asbestos litigation was dominated b y the federal

14 court system.  And you had about five or six fede ral judges

15 that had the largest dockets.  Judge Weinstein in  New York,

16 Judge Lambros in Ohio, Judge Parker, and there we re a few

17 others.

18 Those judges got together and called a meeting wi th a

19 Federal Judicial Center -- and we call it the Dol ly Madison

20 Meeting, because it was held at the Dolly Madison  Judicial

21 Center up near the White House -- to talk about t he asbestos

22 litigation and what it was doing to the federal c ourt system.

23 There had been in the past, several efforts to cr eate a

24 multi-district litigation, MDL process for asbest os.  But it

25 had been resisted, both by plaintiffs and probabl y defendants
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 1 early on.  But now they decided that there was go ing to be

 2 another effort.  

 3 So there was a MDL process started, and I can't r emember

 4 the exact date that MDL 875 started, but it was i n the late

 5 '80s, early '90s timeframe.  I got a time chart, I just don't

 6 have it up here with me.

 7 As the MDL started, all federal cases basically s hut

 8 down, because all of the cases were moved to Phil adelphia, MDL

 9 875.

10 As a result of the MDL process, there was no alte rnative

11 in federal court for cases to go to trial.  And t hose cases

12 that had historically been filed in federal court , were now

13 trying to find a way in state court.  So you saw the growth of

14 filing litigation in the various state courts aro und the

15 country rapidly increase.

16 At this time there were a lot of efforts to try t o see if

17 there was some way to come up with a alternative dispute

18 resolution method to resolve the asbestos litigat ion.  One of

19 the largest efforts was an attempt to negotiate a  settlement

20 class action.

21 At that time in our judicial process, there hadn' t been a

22 lot of settlement class actions.  There been liti gation class

23 actions, but not settlement class actions.

24 Gene Locks with Greitzer Locks in Philadelphia, a nd Ron

25 Motley were co-chairs of the asbestos committee o n the MDL.
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 1 And when Ron and I finished trying the Baltimore case, we

 2 joined with Gene Locks who had been having some d iscussions

 3 with the leadership of what was known at that tim e as the CCR.

 4 And we started negotiating for a national settlem ent class

 5 action.

 6 Q. What was the goal?

 7 A. The goal was tried to create a method of develo ping a

 8 out-of-court resolution process that would have s tandard

 9 approaches to medical, and to exposures that woul d pay uniform

10 dollars that would help the defendants preserve d ollars over

11 time, but assure the claimants the money would be  there over

12 time so they would get paid for the disease they had now, but

13 if they got worse later, they would have a place to go to get

14 more money for their compensation.  So if they go t paid for

15 nonmalignant, then they later got lung cancer, th ey would get

16 a second compensation.

17 There was a simultaneous settlement process and u ltimate

18 litigation with the defendants against the insura nce industry,

19 also filed in Pennsylvania, to try to force the i nsurance

20 industry to come in and fund this process.

21 So we ultimately filed what was -- the time we fi led it

22 was known as Carlough -- the Carlough Class Actio n Settlement.

23 Subsequently a new plaintiff was substituted by t he name of

24 Georgine, who was one of the national executives for the

25 AFL-CIO building trades.  So the case got called Georgine, and
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 1 that litigated through -- we filed that January ' 93, and that

 2 got litigated through the court system until ulti mately the

 3 Supreme Court reversed the certified class.

 4 Q. A class action resolution of future as yet unfi led

 5 asbestos claims was proposed?

 6 A. It was a settlement -- a negotiated settlement by law

 7 firm of a large volume of the present cases.  We negotiated

 8 individual settlement agreements for -- and I don 't remember

 9 it was 91 law firms, a large number of law firms.   So a

10 significant number of the existing cases were res olved and

11 paid out over a period of time.

12 And then we negotiated a class action settlement process

13 for future claimants.  That was controversial amo ng the

14 plaintiff's bar.  It was controversial to some ex tent among

15 the defense bar.  But it was litigated and it was  approved by

16 Judge Reed at the trial court level, but the Supr eme Court

17 reversed it on Rule 23 grounds.  I don't remember  the reversal

18 was like '96 -- '97.  That was the first class ac tion that we

19 negotiated.

20 Q. Along the way throughout this period there were

21 bankruptcies from time to time?

22 A. Bankruptcies started in 19 -- actually Manville  was

23 probably the second or third bankruptcy.  I can't  remember the

24 exact.  I think UNARCO had filed, Manville filed,  Raybestos

25 filed.  Raybestos was one of the largest at the t ime
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 1 packing-cloth-type defendants.  Raybestos did not  have

 2 insulation material as such, they had packing clo th, similar

 3 products to Garlock.

 4 Q. You remember the bankruptcy  of Eagle-Picher?

 5 A. Eagle-Picher filed.

 6 Q. Keene?

 7 A. Yeah.  There's a bunch of them filed.

 8 Q. You mentioned Celotex?

 9 A. Celotex had filed.

10 Q. In your practice, did you experience any impact  from

11 those other bankruptcies in terms of the values o f the claims

12 you were maintaining as regards other defendants?

13 A. The value of the injured party -- the damage do ne to the

14 injured party, did not change depending on how ma ny people

15 contributed to the damage.  The damage is what yo u value.  So

16 I'm valuing my claimant's injury and loss.  That' s what I as

17 an attorney are responsible to try to recover for  him or her.

18 So the value of my claim didn't change whether I' m

19 sitting across the room from Johns-Manville, or O wens Corning

20 or 10 people or a female lawyer or a male lawyer or 10

21 lawyers.  The value of my claim is the same.

22 And over time as we got to try more cases, the ju ry

23 started awarding higher numbers, and the values o f the cases

24 started going up.

25 And interesting enough, one of the reactions by t he

Laura Andersen, RMR 704-350-7493



DIRECT - RICE   3551

 1 defense bar -- an asbestos defense bar -- to the large volume

 2 of nonmalignant cases that were filed and consoli dated and

 3 activists -- consolidation of cases both in state  and federal

 4 courts, was a request by the court that they not try

 5 consolidated cases.  That they were putting too m uch pressure

 6 on the financial assets of the defendants, and th e money

 7 wasn't going to be there for the sick and dying a nd cancer

 8 victims.

 9 So the defendants started requesting that the cou rts

10 accelerate and only try cancer cases.  And it goe s with that

11 old saying, be careful what you ask for.  Because  now what was

12 happening is, we started getting more living meso  cases set

13 for trial, and the predominant trials were cancer s and living

14 mesotheliomas, living lung cancers, and the jurie s and the

15 verdicts just started going up, and up, and up.  

16 Because the plaintiffs were in a good situation b ecause

17 the plaintiffs' firms knew they were going to get  their cancer

18 cases tried, so they were able to put their resou rces into

19 working up fewer volume of cases, but doing more work on that

20 case to find more defendants to increase the valu e of the

21 cases.

22 Q. Now, when any of those that went bankrupt over the course

23 of the '80s or '90s came back in the form of sett lement

24 trusts, and began to pay claims, did you observe any impact,

25 one way or the other, on the amounts you were abl e to collect
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 1 from the solvent defendants?

 2 A. When -- when Manville came back the first time,  when

 3 Manville came out on his first confirmed plan, Ma nville was

 4 paying 100 cents on the dollar of the negotiated value.  It

 5 didn't have a matrix process or a TDP process.  S hortly after

 6 it came out, that was disclosed as being a major disaster for

 7 the company, who went back into bankruptcy a seco nd time.

 8 Since the bankruptcy process has come out with th e trust

 9 distribution model that has a scheduled value and  pays a

10 percentage, none of the bankruptcy trusts -- the payments are

11 that significant on a one-on-one basis.  So it's not had any

12 relief factor to the tort system.  The tort syste m valuation

13 has grown much quicker and much higher than the b ankruptcies.

14 Q. Now much of the testimony presented in this cas e so far

15 has had to do with the phenomenon that the debtor  has labeled

16 a bankruptcy wave of the early 2000s.

17 Before we get to that, I want to drill down a lit tle bit

18 on the years just preceding 2000.  What significa nt events

19 were going on in the tort system in advance of th at further

20 development.

21 You spoke of the Georgine class action settlement  as

22 having been rejected by the Supreme Court.

23 A. We filed it in '93, and it was the first class action

24 settlement filed.  While it was working its way t hrough the

25 Philadelphia federal court, there was a second cl ass action
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 1 that I was class counsel on with Steve Kazan and Harry

 2 Wartnick from California, that involved the Fibre board

 3 Corporation.  Fibreboard was a West Coast based m anufacturing

 4 company, but they sold product all over the count ry, but it

 5 was, you know, their market share was larger on t he West.

 6 And they had been in litigation with their insure rs CNA

 7 and Pacific Indemnity for a number of years about  coverage.

 8 And Fibreboard had been a defendant in the Cimino  case, and we

 9 had taken some large verdicts against them.  And Kazan had

10 taken large verdicts against them in San Francisc o and Harry

11 Wartnick was another attorney in San Francisco.

12 Fibreboard's problem was, they had no current ass ets, but

13 they had a very large insurance asset, but they c ouldn't get

14 it liquidated.  They couldn't monetize that asset .

15 So we ended up doing -- at that time my firm's na me had

16 changed from Blatt Fales to Ness Motley.  Mr. Bla tt had passed

17 away, and I had moved to Charleston from Barnwell .

18 We negotiated a Ness Motley Fibreboard settlement

19 program.  And because of our network of co-counse l, we had

20 about 50 -- 55 law firms in about 30 states had j oined that

21 settlement.  So we had aggregated a large volume of cases with

22 a liquidated value against the insurers, and then  we filed a

23 suit in Texas to try to enforce that with Fibrebo ard.

24 Something I never seen happen before, Judge Parke r who

25 was sitting on the district court at the time, se nt that case
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 1 to mediation.  But the mediator was Judge Patrick

 2 Higgenbotham, who was sitting on the Fifth Circui t Court of

 3 Appeals.  I never had a Court of Appeal judge com e back and

 4 mediate a case before.  So we mediated with Judge

 5 Higgenbotham.  

 6 And make a long story short, we ended up settling  with

 7 Fibreboard, and there were two class actions file d in Texas.

 8 It was a class action where the plaintiffs had a class action

 9 settlement with Fibreboard.  And I think the numb er was

10 $2,150,000,000 or $2,125,000,000 or something lik e that.  

11 Then there was a defense class, where the insurer s sued

12 Owens Illinois as representative of all defendant s, to bind

13 the settlement.  Because the insurers at Fibreboa rd, wanted to

14 be sure that their settlement stayed together, ev en if the

15 plaintiff's settlement with Fibreboard didn't sta y together,

16 so they had finality around the resolution.

17 So now from it went from some time -- and we file d that

18 in August -- I think that case was -- that class was filed in

19 August of '93 I believe.

20 So now we were in the spring and the early summer  of '93,

21 going through the notice program in Georgine.  An d the

22 defendants --

23 Q. What do you mean by that?

24 A. Well, when you do a class action, you do a nati onal class

25 action, you have to give notice to potential clas srooms.
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 1 Remember, we're in -- I know it's hard to believe , but in

 2 '93/'94 everybody didn't have computers sitting o n their desks

 3 and iPads, iPods, we weren't a 24/7 communication  world.  We

 4 actually used magazines and newspapers to give no tice to

 5 people.  We couldn't send out an email to everybo dy that we

 6 had their email address for.

 7 So there was a massive public campaign -- notice campaign

 8 that was required by the court in Rule 23, you ha d to give the

 9 best notice available.  And the CCR spent somethi ng in the

10 neighborhood of $15 million advertising everywher e in every

11 trade's journal, every magazine that advertised i nsulation

12 materials or building materials or contract mater ials, in

13 medical journals, in all of the big newspapers, b oth at the

14 state level and national level.

15 There was a constant notice campaign for 30 to 45  days,

16 that basically said, if you've ever been exposed to asbestos,

17 if you ever worked with asbestos, your rights may  be affected

18 by this class action.  Because anyone that hasn't  manifested

19 or hasn't already resolved, you're going to be a future

20 claimant, potentially, so this class action is go ing to

21 alternate your rights.

22 So all of a sudden everybody in the United States  that

23 pays attention because they got some interest in it, has now

24 seen that, well, I worked around asbestos, maybe I got a

25 problem, do I need to go get examined?  And every  doctor who
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 1 historically may not have said, well, if I got a patient who

 2 worked at the Charleston Naval Shipyard and got l ung cancer,

 3 maybe I should send him to a lawyer to see if he' s got a legal

 4 claim, because this could be compensation for him .  

 5 And it became legitimate for doctors to refer mor e and

 6 more patients to lawyers.  And it became more leg itimate for

 7 people that may not have independently gone and s eek legal

 8 advice, to go seek legal advice.  Which is what t he notice is

 9 intended to do under the Supreme Court rules.  So  we had that

10 occurring, and more and more people started comin g to lawyers.

11 Right after the eight -- the Georgine notice, now  we

12 filed our class in -- with Judge Parker in Texas,  and we start

13 the Fibreboard notice campaign in late '93 or ear ly '94, and

14 we spend 6- or $7 million again, doing the same t hing.  But

15 now instead of in Philadelphia, it's in Texas.  A nd instead of

16 being, I think, 20 defendants that were in the de fendant

17 settlement in Georgine, there were 20 defendants that were

18 part of that class, it's Fibreboard and two insur ance

19 companies, plus we had the defendant class.

20 So during the late '93, early '94 timeframe, ther e was

21 over $20 million of advertising put out promoting  people

22 looking at the potential of having asbestos-relat ed disease.

23 As a result of that, the volume of cases continue d to

24 increase, and the state court filings continued t o increase.

25 Q. Now, you spoke of an appeal having been taken i n
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 1 Georgine.  Who were the contending sides?

 2 A. The asbestos plaintiff's bar versus the asbesto s

 3 plaintiff's bar.  There was a significant portion  of the

 4 asbestos plaintiff's bar that felt that those of us that had

 5 negotiated the Georgine settlement, had not adequ ately

 6 provided enough compensation, had not dealt with all of the

 7 individual issues.

 8 So there was a challenge to the Rule 23 requireme nts of

 9 commonality and predominance to say that the sett lement class

10 was a better way than litigation.  And ultimately  the Supreme

11 Court found that we did not meet the Rule 23 requ irements.

12 Q. You were on the side of the proponents of the p roposed

13 class action settlement?

14 A. I was class counsel, yes.

15 Q. Which side was the Kazan, McClain firm on?

16 A. They were on the other side.

17 Q. Do you remember a debate that took place in Mea ley's

18 publication between you and the Baron and Budd fi rm.  You and

19 Ron Motley on the one hand and Fred Baron on the other with

20 regard to the desirability of that class action r esolution?

21 A. Yes.  At that time Fred Baron and Ron Motley, p robably

22 considered the two most prominent asbestos lawyer s in the

23 country, and Fred was against the Georgine settle ment and Ron

24 was for the Georgine settlement.  And we had deba tes at

25 face-to-face meetings, and in the newspapers, and  in the trade
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 1 journals, such as the litigation report.

 2 Q. Do you remember commenting, Mr. Rice, in those

 3 publications, on the share of the historical liab ility that

 4 had become bankrupt already by the 1993 timeframe ?

 5 A. Yeah, I wrote an article, just discussed the li tigation,

 6 generally discussed the complexities and the chan ges.  And I

 7 talked about what this settlement was intended to  do was help

 8 preserve the financial assets that our clients we re gonna need

 9 for the next 10 to 20 years.  And we had already lost the

10 financial assets that at one time was about 75 or  80 percent

11 of the litigation.

12 So what we actually were litigating against at th at time,

13 only about 20 percent of the people that we were litigating

14 against in the '80s and '90s were still solvent.  So that's

15 what we were trying to preserve.  And I don't rem ember what

16 the number was.  But it was a significant number,  75,

17 80 percent, something like that.

18 Q. Now the settling defendants in Georgine were me mbers of

19 the organization called the Center for Claims Res olution or

20 CCR?

21 A. They had been members of the Asbestos Claims Fa cility --

22 or the lawyers were known as the CCR.

23 Q. The Wellington Group is the same thing as the A sbestos

24 Claims Facility?

25 A. Yes.  The Wellington Group was formed in the '8 0s.  Dean
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 1 Wellington, I think it was Yale Law School, helpe d put

 2 together a negotiated common defense group among about 20 of

 3 the asbestos manufacturing defendants, some -- yo u know, some

 4 I knew a lot about, some I knew very little bit.  But they had

 5 common insurance.

 6 Q. This was in the wake of Manville?

 7 A. This is after Manville.  And at the same time, the

 8 Wellington agreement also had those manufacturing  defendants

 9 reach agreement with their insurers that created alternative

10 dispute resolution methods to resolve insurance d isputes.  

11 So if like -- and I don't remember who all the in surers

12 were, but if Travelers were in the Wellington Gro up, they may

13 want all of their insureds to be in, because it h ad a method

14 to resolve insurance disputes. 

15 So the Asbestos Claims Facility actually brought new

16 defendants to our mind in their profile.

17 Q. Was the ACF, upon occasion, a litigating defend ant where

18 that group was litigating through a single firm?

19 A. Yes, their methodology was -- we represent -- a gain, I

20 don't remember the exact number.  I think it was 20 asbestos

21 manufacturing defendants were in Wellington, migh t have been

22 give or take a few.  But they were treated as one .

23 And so, if we went to trial against one, and we r eached a

24 resolution, we had to release all 20.  And the mo ney that was

25 paid, was contributed by a formula that the defen dants put
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 1 together that the plaintiffs had nothing to do wi th.  If I

 2 named six members of the Asbestos Claims Facility , or I named

 3 all 20, it didn't really matter because I was goi ng to release

 4 them all if I settled.  And they had one defense lawyer and

 5 they had tried a common defense approach.

 6 Q. Now that's the mid-'80s; isn't it?

 7 A. It's the '80s.  I can't remember the exact date s, '85 to

 8 '88, something like that.

 9 Q. It didn't last very long?

10 A. It didn't last long.

11 Q. What was fallout to the breakup of ACF?

12 A. Why did they breakup?

13 Q. What was the fallout?  What happened next?

14 A. Oh, the ACF broke up, now you've got a lot of d efendants

15 that thought their profile had been smaller befor e the ACF

16 days.  Because of the, you know, all-for-one-and- one-for-all

17 approach of the ACF, the profile of those defenda nts grew.

18 Because if you were gonna have to release the def endants, they

19 were being named in the lawsuits.  So they found that their

20 volume of cases had increased.  Because the ACF m ade it easier

21 for the plaintiffs to put on their case, the valu es had gone

22 up.

23 So as they started pulling out of the ACF, they h ad to

24 come up with independent ways of dealing with now  more cases

25 than they had in the past, higher expectations by  the
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 1 plaintiff's bar, and more law firms capable of tr ying cases

 2 against them in many, many more jurisdictions.

 3 Q. Now, did some of the ACF members regroup and fo rm another

 4 organization?

 5 A. The -- some members of the ACF decided that sta ying

 6 together in some form was better, and they create d what became

 7 to be known as the CCR.

 8 Q. In general were those --

 9 A. Center for Claims Resolution.

10 Q. Center for Claims Resolution.

11 In general, were those the larger ACF members or the

12 smaller ACF members?

13 A. I think predominantly driven by the smaller one s.  

14 Q. Now, you were in the courtroom earlier today wh en

15 Mr. McClain testified about what he called the "O CF war".

16 A. Yeah, I was here for the last few minutes of it .

17 Q. Did you go through that war?

18 A. I went through the OCF period he was talking ab out it.  I

19 mean, as you've pointed out, Kazan and McClain an d Ness,

20 Motley and Motley, Rice have seen things differen tly over the

21 years from time to time, although he and I play g olf together

22 a lot.

23 OCF came out with a different approach.  And for the

24 first time, OCF's way they defended their case, i s to try to

25 help us bring more people into the case.
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 1 So we would show up at a deposition of a co-worke r on a

 2 plaintiff, and we would, you know, do a direct ex amination or

 3 it would be a discovery deposition, and Owens Cor ning would

 4 have a notebook or two about this thick (indicati ng), that had

 5 nothing but pictures of products, non-Owens Corni ng products.

 6 And they went meticulously through that notebook with every

 7 witness at every job site, to try to build a data base of where

 8 everybody's product was used, the kind of worker that used it,

 9 and they would elicit testimony about the dustine ss, and how

10 the product was used, and you grind it off, and t he frequency,

11 and all of the things that people like to talk ab out in

12 proving -- in cumulative exposure.

13 And Owens Corning picture books became used all o ver the

14 country.  And then Owens Corning would come to yo u and they

15 would say, Joe, we will settle Mississippi Abrams  with you --

16 we'll settle these cases, and we'll pay you, you know, $30,000

17 on average for the nonmalignant.  But we want you  to sue all

18 these other people we have now proved product ID against, and

19 give us back 25 percent or 30 percent of what you  recover from

20 them as a credit against our $30,000.

21 So they started wanting to help fund, finance and

22 guarantee a level of payment.  But they wanted to  have the

23 chance to get some of their money back by having us go after

24 more defendants.  And they would put together the  exposure.

25 And they put together a national database of expo sure.
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 1 Q. Did you accept their invitation to do that?

 2 A. In some cases I did.

 3 Q. Let me call your attention to the late '90s aft er the

 4 collapse of Georgine and focus on the CCR.  Did t here come a

 5 time when the CCR adopted a nationwide settlement  program?

 6 A. They did.

 7 Q. When was that?  I don't mean to be overly exact  on

 8 dates --

 9 A. We're in the '90 -- '98/'99 timeframe here.  An d CC --

10 again, I've got a calendar.  I just forgot it bac k in my

11 conference center.

12 Q. I'm not trying to rush you --

13 A. They developed the CCR program and they were tr ying to

14 settle cases, and setup levels of payment for non malignant

15 cases, and give them what we call green cards or comeback

16 rights, and try to get models together that we se ttle so many

17 cases a year with your law firm in this jurisdict ion for a

18 couple of years.  We try to control the litigatio n in that

19 fashion.

20 Q. You spoke of comeback rights; what did you mean ?

21 A. Asbestos exposure from the plaintiff's viewpoin t causes

22 multiple diseases.  It can cause asbestos nonmali gnant

23 diseases, both involving the pleura, the pleura o nly, or the

24 entire lung, internal and external part of the lu ng.

25 So you've got pleural asbestosis, you've got asbe stosis,

Laura Andersen, RMR 704-350-7493



DIRECT - RICE   3564

 1 both of those are non-cancer cases.  Both of them  were

 2 considered to be by the plaintiffs, to be progres sive.  As

 3 time goes on they will get worse, the scarring wi ll continue

 4 to manifest and you will continue to lose lung fu nction.

 5 On the plaintiff's view, asbestos exposure indepe ndent of

 6 causing the nonmalignant disease process, also is  an initiator

 7 and a promoter of multiple kinds of cancer, colon  cancer,

 8 laryngeal cancer, other non-lung cancers, and lun g cancer

 9 itself, and of mesothelioma, which is considered to be a

10 signature cancer for asbestos exposure.

11 If you have nonmalignant disease, the plaintiff's  view of

12 the evidence is that you have a greater risk of g etting lung

13 cancer, than if you just have exposure, plus the latency

14 period.

15 So one of the problems in trying to settle nonmal ignant

16 cases had become, how do I value my nonmalignant case to

17 include the risk of getting lung cancer, or the r isk of

18 getting meso, if I'm going to have to release tho se rights

19 now, and I don't know what's going to happen in t he future?  

20 And this is one of the things that sorted started  playing

21 on us when we tried Cimino, because our nonmalign ant cases

22 were getting higher verdicts than some of the mal ignant cases,

23 some of the cancers, because of this risk factor.

24 So instead of paying a greater value on predictin g that

25 risk, there developed what we called "limited rel eases" or
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 1 "comeback rights", that you would only compensate  me for the

 2 nonmalignant disease.  And then if I got a lung c ancer or a

 3 other cancer or I got a mesothelioma, I would hav e the right

 4 to come back and get an agreed to dollar amount, or have the

 5 right to go back to the jury system and have the jury valuate

 6 my loss.  That's what I mean by "comeback rights"  or "limited

 7 releases".

 8 Q. Now, alongside of the national settlement progr am of the

 9 CCR, was any other significant player in the tort  system

10 turning to a similar strategy for resolving large  numbers of

11 cases?

12 A. Well, we talked about Owens Corning in their pi cture book

13 period, and David calls it their war period.  But  they also

14 then turned to a national settlement program peri od.  They set

15 up their structured settlement program.  Fibreboa rd had

16 already done theirs, so we're now in the 2000 tim eframe.

17 Q. And in February 2000, you remember another sign ificant

18 event taking place in the tort system with the fi ling of a

19 bankruptcy?

20 A. There was several bankruptcies filed in the 200 0

21 timeframe.

22 Q. I was referring to that of Babcock and Wilcox?

23 A. B&W filed in Louisiana.

24 Q. Now, prior to that filing, had Babcock and Wilc ox been a

25 prominent litigating defendant?
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 1 A. No, Babcock and Wilcox had not been, at least i n my

 2 cases, they had not been a target defendant, but they had been

 3 named in a lot of cases.

 4 Q. They had an administrative process for resolvin g cases

 5 well before they filed bankruptcy?

 6 A. They did.

 7 Q. What was the nature of that process?

 8 A. They were a boiler manufacturer.  And they spec ified

 9 asbestos containing products to be used as insula tion for

10 their boilers.  And then sometimes they would act ually go in

11 on the job site and put the boiler together, and they would

12 contract with the insulation company to insulate the boiler.

13 So it wasn't an asbestos manufactured product, it  was a

14 boiler manufacturer.  And they would pay -- they would enter

15 settlement agreements based on the existence of t heir boiler

16 at a job site.

17 Q. Now, as you mentioned, there followed various

18 bankruptcies.  And I think you've had a chance to  look at one

19 of the debtors' slides, which is a picture of a s eries of

20 waves.  Do you remember the one I had in mind?

21 A. I saw the drawing of the wave -- it wasn't brea king too

22 much -- but the wave that Mr. Magee used.  I thou ght it was

23 pretty good.

24 Q. And did you observe the composition of the diff erent

25 bankruptcies within the different waves?
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 1 A. Yeah, it was interesting when you visualize it in the way

 2 that he did, the story that it told.  At least th e story that

 3 it tells me.

 4 Q. How so?

 5 A. Well, can we look at it?  Cause it's sort of ha rd to --

 6 Q. Yes.  I'm looking for it here.

 7 A. You got this nice screen here.

 8 THE COURT:  We look at movies over lunch.

 9 THE WITNESS:  That's good.

10 How did you get stuck with this?

11 BY MR. SWETT:  

12 Q. Mr. Rice, I'll have to pull that out for you la ter on,

13 I'll do so.

14 A. Mr. Cassada's trying to find his copy.

15 THE COURT:  Why don't we break for lunch and come

16 back at quarter to.

17 MR. SWETT:  Thank you.

18 (Lunch recess at 12:45 p.m.)   

19 * * * * * *

20

21

22

23

24

25
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